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Summary of conclusions

It is hard to imagine a time in which the legal question posed in this paper
could be more necessary, or answers more elusive. Despite the unique status
of the Energy Charter Treaty (ECT) as the only international investment
agreement (IIA) in force to which the EU is a party, its compatibility with EU
law is still unclear. No action has been taken by the Commission with regard
to the ECT and action in the near future seems unlikely.

In 2016, the largest known award ever made in an intra-EU investot-
state dispute settlement (ISDS) case prompted the German Federal Court
of Justice (Bundesgerichtshof, in the following: BGH) to make a preliminary
reference to the Court of Justice of the European Union (CJEU) on the
compatibility with EU law of the intra-EU bilateral investment treaties (BIT)
under which the claim was brought. The BGH was called upon as the last in-
stance by Slovakia secking to set aside an arbitral award rendered in favour of
the Dutch investor Achmea (formerly Eureko). The case concerned gradual
restrictions on the privatization of the health insurance system initiated in
2006 by the new government. The Dutch investor that offered private health
insurance services through a subsidiary established in Slovakia sued the latter
on the basis of the Netherlands-Czechoslovakia-BIT before an investment
tribunal established in Frankfurt am Main. The BGH stayed the proceedings
and referred questions on the compatibility of the BIT’ arbitration clause
with Article 344, 267 and 18 of the Treaty on the Functioning of the Euro-
pean Union (TFEU)' to the CJEU. On 19 September 2017, the Opinion of
Advocate General Wathelet was published. The arguments made respectively
by the BGH and AG Wathelet are referred to in detail in our analysis. A final
decision of the CJEU is now to be expected on 6th March 2018.

The decision of the CJEU on the compatibility of the ISDS clause in the
Netherlands-Czechoslovakia BIT with EU law will prove significant for the
future of intra-EU ISDS claims. But the decision is unlikely to address fully
all issues pertaining to the intra-EU application of the ECT.

We propose the following tentative assessment:

* Incompatibilities between the ECT and EU law can be found,
and these may prove sufficiently adverse as to undermine the
effectiveness of the EU’ judicial system. The ECT’s ISDS
clause in its application between the EU Member States is in
breach of Article 344 and 267 TFEU. Substantive incompati-
bilities may also arise. The fact that these remain - in practice
to date - merely hypothetical does not lessen the urgency of
addressing the problem. Only ten intra-EU cases under the
ECT are closed; at least 50 such cases are still pending.

1 Consolidated Version of the Treaty on the Functioning of the European Union, Art. 216,

2008 OJ. C 115/47, [heteinafter TFEU].
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* The recent Opinion of AG Wathelet concerning the Nether-
lands-Czechoslovakia BIT provides a useful set of indicators
against which one can measure the ECT. Wathelet argues that
Articles 19 the Treaty of the European Union (TEU)?, 267
TFEU and 344 TFEU ultimately cannot be violated by that
BIT because of the safeguards inherent in the possibility of
review of awards and of bringing infringement proceedings
against Member States.” While his conclusions on those At-
ticles leave room for doubt, these safeguards are in any case
not fully applicable to the ECT, and therefore cannot be relied
upon. If the CJEU finds the possible avoidance of review by
courts of the EU and its Member States as determinative of
an incompatibility with EU law — as Wathelet’s analysis sug-
gests — then any ISDS provision allowing such a dispute to be
brought under ICSID rules must be regarded as incompatible.
Indeed such is implied by the Commission’s repeated threats
to refer to the CJEU on the compatibility of Article 54 of the
ICSID Convention with EU law.*

* Several elements of investment protection contained in the
ECT overlap with or go beyond the standards of investment
protection under EU law. For Wathelet, the fact that the scope
of these protections overlap with EU law or are wider than
under EU law, does not necessarily “create a risk of conflict”.
The Commission has long argued that investors are already
adequately protected under the “complete system” of EU law,
thus rendering the intra-EU application of such mechanisms
unnecessary. Both of these positions are beset by some serious
inconsistencies. A third position is more widely established in
legal scholarship: namely that these standards of investor pro-
tection do go further than EU law. And in so doing they up-
set the balance with other fundamental considerations of EU
law (including public policy and environmental protection) —a
balance which is central to the functioning of the EU Treaties
— and for this reason, they must be incompatible.

2 Consolidated Version of the Treaty on European Union Art. 48,2010 O.].
C 83/01 [hereinafter TEU].

3 Arguably such assurances are neither guaranteed under the Nether-
lands-Czechoslovakia BIT.

4 In its submissions to the Electrabel v Hungary tribunal, the Commission
has argued that, should claimants® seek enforcement in a national court of the EU
of an ICSID Award which is contrary to EU law, proceedings would be stayed under
Article 267 TFEU, in order for the CJEU to decide on the application of Article 54 of
the ICSID Convention. See Electrabel S.A. v. Republic of Hungary ICSID Case No.
ARB/07/19. Decision on Jurisdiction, Applicable Law and Liability, 30 November
2012, para 5.19. The Commission took the same position in its submission as amicus
curiae to the Micula tribunal, see: Ioan Micula et al. v. Romania, ICSID Case No.

ARB/05/20, Award, 11 December 2013, paragraphs 334-340.
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An amicus curiae is some-
one who is not a party to

a case, but who has been
permitted to submit con-
clusions to the tribunal.
Whether participation as
an amicus curiae is allowed
depends on the applicable
procedural rules and the
discretion of the arbitrators.
The majority of BITs do
not include any specificati-
on on third party participa-
tion so that usually ICSID
or UNCITRAL Arbitration
Rules (2010) apply.

One important caveat to these findings is that we do not con-
sider such incompatibilities with EU law unique to the ECT;
nor do we consider — as the Commission does — the treaty’s
application only problematic in an intra-EU context. The in-
vestment protection standards in the ECT are comparable to
the vast majority of BITs originating in the 1990s, and the
possibility of undermining the effectiveness of the EU judicial
system does not disappear simply because the investor does
not hail from a Member State.

Another caveat is that these conclusions regarding the incom-
patibility of the ECT do not lead to any clear legal implica-
tions, largely for two reasons: the fact of the EU being itself
a contracting party to the ECT and the temporal differences
in EU membership and ECT ratification for various Member
States. As a result, the allocation of any particular obligati-
on to address these incompatibilities cannot be meaningfully
achieved through legal means alone. Neither the Commissi-
on’s piecemeal strategy of making amicus curiae interven-
tions, nor the initiation of infringement proceedings against
individual Member States provides an adequate response. A
political consensus must be sought as to how to proceed. This
lack of any clear legal exit-strategy raises a number of serious
questions regarding future consequences of the EU‘s current
efforts to engage in bi- and multilateral IIA negotiations.
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Introduction

The Energy Charter Treaty (ECT) was first sighed in December 1994 and entered into legal force in April
1998. To date, it has been signed or acceded to by fifty-two states, as well as the European Union and
Euratom. It provides “a multilateral framework for energy cooperation that is unique under international
law” and is designed to “promote energy security through the operation of more open and competitive
energy markets, while respecting the principles of sustainable development and sovereignty over energy
resources”.* One of the ECT’s principle areas of concern is investment protection and investor-state
dispute settlement (ISDS).

At present it remains the only international investment agreement (IIA) in force to which the EU is
contracting party.> The fact that the EU is a contracting party to the ECT renders an analysis of the
interaction between the ECT and EU law fraught with unique complexities. The institutions of the Union
and its Member States are bound by international agreements entered into by the EU by virtue of Article
216 of the Treaty on the Functioning of the European Union;® the Commission has expressly
acknowledged this.” From an EU law perspective, the application of Article 216 means that an
international agreement can only prevail over secondary EU law; primary law still enjoys primacy over an
international agreement. Moreover, the EU institutions do not have the competence to change the EU
Treaties simply by way of an international agreement; amendments can only be made through the
procedure of Article 48 of the Treaty on European Union.®

The ECT’s arbitration clause (Article 26) accords investors of a contracting party to the agreement the
right to initiate ISDS proceedings against another contracting party in whose territory they have an
investment, if the standards of investor protection guaranteed under the ECT have been breached.
Investors are able to initiate arbitration proceedings pursuant to the ICSID Convention, the UNCITRAL
Arbitration Rules, or before the Arbitration Institute of the Stockholm Chamber of Commerce.

This ISDS clause has been invoked in some 12% of all known ISDS claims, more than any other single
ITA.° There are a total of 50 intra-EU disputes based on the ECT still pending.!” Among the claims under
the ECT are several of the most controversial ISDS cases to date. Both claims brought by Swedish energy
company Vattenfall against Germany were initiated under the ECT; these challenges to Germany’s energy
and environmental policies have dragged the issue of ISDS from obscurity into mainstream European
politics.

In Vattenfall I — for which an award is pending - the company is claiming compensation for losses
ostensibly incurred as a result of Germany’s response to the Fukushima disaster in Japan, after which
Germany committed to close all its nuclear power plants by 2022. The 4.7billion EUR being claimed in
Vattenfall Il is the largest amount known to have been claimed in a dispute between an EU investor and an

4 See website of the ECT: www.energycharter.org/process/energy-charter-treaty-1994/energy-charter-treaty/ [Accessed:
14 Nov 2017]
5 The Comprehensive Economic and Trade Agreement between the EU and Canada (CETA) enteted provisionally into

force on 21 September 2017, but its investment provisions ate not yet in force. See: http://ec.curopa.cu/trade/policy/in-
focus/ceta/ceta-explained/ [Accessed: 14 Nov 2017]

6 Consolidated Version of the Treaty on the Functioning of the European Union, Art. 216, 2008 O.J. C 115/47,
[hereinafter TFEU]: “1. The Union may conclude an agreement with one or more third countries or international organisations where
the Treaties so provide or where the conclusion of an agreement is necessary in order to achieve, within the framework of the Union's
policies, one of the objectives referred to in the Treaties, or is provided for in a legally binding Union act or is likely to affect common
rules or alter their scope. 2. Agreements concluded by the Union are binding upon the institutions of the Union and on its Member
States.”

7 Amicus Curiae Submission of the European Commission cited in Electrabel S.A. v. Republic of Hungary (ICSID Case No.
ARB/07/19) Decision on Jurisdiction, Applicable Law and Liability, 30 November 2012, para 4.99: “According to the European
Commission, the European Union was the driving force behind the adoption of the European Energy Charter of 17 December 1991
and ‘played a key role in negotiating the subsequent Energy Charter Treaty, signed in December 1994°... the European Union, being
legally bound by the ECT as a party, has to respect the ECT’s terms by virtue of Article 300(7) EC (Article 216(2) TFEU): ‘It follows
that, within the Community’s legal order, the Energy Charter Treaty is binding on the institutions of the Community and the Member
States under Article 300(7) EC. In particular, any act adopted by the institutions may thus not violate the international obligations
assumed by the Community.”

8 Consolidated Version of the Treaty on European Union Art. 48,2010 O.]. C 83/01 [hereinafter TEU]. See, CJEU,
Opinion 2/94 ECHR (1996) ECR 1-1759, paras 30-5.

9 Of the 817 ISDS claims known to UNCTAD, 102 have been brought under the ECT. See United Nations Conference on
Trade and Development’s (UNCTAD) Investment Policy Hub: http://investmentpolicyhub.unctad.org/ISDS [Accessed: 14 Nov
2017]

10 See detailed list in Annex 2




EU member state. This is also among the 21 largest compensation claims ever made in any ISDS case
wortldwide; the largest known awards to date (50billion USD) were also the result of ECT-based claims.!!

In recent years, the reform of photovoltaic (PV) energy policies has prompted a boom in ECT-based
claims against Spain, Italy and the Czech Republic by PV investors, suggesting growing tensions between
EU policy-making and obligations contracting parties incur under the ECT. Of the cases currently pending
against those three countries, 43 have been initiated by investors whose home state is another EU member
state. This trend prompted Italy to renounce the ECT in January 2016, but (as a result of the agreement’s
so-called sunset clause) that withdrawal will only be effective as of 2036. All other EU member states have
remained contracting parties to the agreement.

The question of the compatibility with EU law of the ECT’s intra-EU application is therefore very timely.
It is also far from straightforward to answer. Presently, the EU’s investment policy is in a state of almost
constant flux.

2) Uncertain times

When the ECT was adopted in 1994, foreign investment fell within the competences of the member states.
Much has changed since then. Foreign direct investment (FDI) now falls within the common commercial
policy (CCP) of the European Union, having become part of the sphere of exclusive competence of the
European Union with the entry into force of the Lisbon Treaty in 2009.12 EU negotiations over bilateral
investment treaties (BITs) and agreements including an investment chapter have gathered pace, and
agreements between the EU and US, Canada, China, Japan, Vietnam, Singapore and Myanmar remain at
various stages of completion.!? To establish a coherent foundation for the exercise of this competence, the
EU has established transitional arrangements regarding member states” BITs with third countries'* and a
framework for managing financial responsibility linked to ISDS claims under treaties to which the EU is a
party.!® To rather complicate matters, earlier this year the CJEU gave its interpretation of Article 207(1)
TFEU and decided that non-direct foreign investment (portfolio investment) and ISDS do not fall within
the CCP, the latter because it ‘removes disputes from the jurisdiction of the courts of the Member
States’.16

The exercise of the EU’s new competences has prompted some controversy, and numerous legal
proceedings are on-going which may be relevant to the question we address in this analysis. The “elephant
in the room” in the debate over EU investment policy is undoubtedly #he compatibility with EU law of ISDS in
general — a point that it is difficult to avoid in the following analysis.

Firstly however, the following ongoing proceedings should be taken into account:

= In September 2017 the Belgium federal government made its long-awaited request for an Opinion
of the CJEU on the compatibility with the Treaties of the new Investment Court System (ICS) —
the major innovation intended to replace ISDS, which has been included in both the
Comprehensive Economic and Trade Agreement (CETA) between the EU and Canada, and the
EU-Vietnam free trade agreement.

= Since 2004, the Commission has increasingly taken the view that intra-EU BITSs are an “anomaly
within the internal market” and has been encouraging Member States to terminate them. Around
190 intra-EU BITs remain in force.'” In 2015 the Commission initiated pilot infringement

11 The widely reported 50billion USD award in the Yukos arbitrations is in fact the sum total awarded by three ISDS
tribunals in respect of concurrent claims brought against Russia by former shareholders of the OAO Yukos Oil Company: Hulley
Enterprises Ltd. v. Russian Federation (PCA Case No. AA 2206), Veteran Petroleum Limited v. The Russian Federation (PCA Case
No. AA 228), Yukos Universal Limited (Isle of Man) v. The Russian Federation (PCA Case No. AA 227).

12 TFEU Art. 3, para. 1, and Art. 207.

13 For an overview of ongoing negotiations, see European Commission, DG Trade, Negotiations and agreements:
http://ec.europa.eu/trade/policy/ countties-and-regions/negotiations-and-agreements/ [Accessed: 14 Nov 2017].

14 EU Regulation 1219/2012 of the European Parliament and of the Council of 12 December 2012 establishing transitional
arrangements for bilateral investment agreements between Member States and third countries, (2012) OJ 1.351/40.

15 Regulation (EU) No 912/2014 of the European Parliament and of the Council of 23 July 2014 establishing a framework
for managing financial responsibility linked to investor-to-State dispute settlement tribunals established by international agreements to
which the European Union is party, O] 1L257/121.

16 Opinion 2/15, ECLI:EU:C:2017:376, para. 292.

17 Anne-Karin Grill, Sebastian Lukic, “The End of Intra-EU BITs: Fait Accompli or Another Way Out?” Kluwer
Arbitration Blog. November 16, 2016 http://arbitrationblog.kluwerarbitration.com/2016/11/16/the-end-of-intra-cu-bits-fait-
accompli-or-another-way-out/ [Accessed 14 Nov 2017].




proceedings against five member states (Austria, the Netherlands, Romania, Slovakia and Sweden)
for failure to terminate their intra-EU BITs.

= In 2016, the largest known award ever made in an intra-EU ISDS case prompted the German
Federal Court of Justice (Bundesgerichtshof, in the following: BGH) to make a preliminary reference
to the CJEU on the compatibility with EU law of the intra-EU BIT under which the claim was
brought. The BGH was called upon as the last instance by Slovakia seeking to set aside an arbitral
award rendered in favour of the Dutch investor Achmea (formerly Eureko). The case concerned
gradual restrictions on the privatization of the health insurance system initiated in 2006 by the
new government. The Dutch investor that offered private health insurance services through a
subsidiaty established in Slovakia sued the latter on the basis of the Nethetlands-Czechoslovakia-
BIT before an investment tribunal established in Frankfurt am Main. The BGH stayed the
proceedings and referred questions on the compatibility of the BIT’s arbitration clause with
Article 344, 267 TFEU and 18 TEU to the CJEU. On 19 September 2017, the Opinion of
Advocate General Wathelet was published. The arguments made respectively by the BGH and
AG Wathelet are referred to in detail in our analysis. A final decision of the CJEU is now
pending.

* And in the background of all this tumult, one 2013 ICSID Award has been creeping towards a
showdown with the EU Commission. In Micula v Romania’® - brought under the Sweden-Romania
BIT — the tribunal awarded the investors $250mil in compensation. The claimants are presently
seeking enforcement of the award in numerous states, including in the US. The Commission has
committed to intervene in any and all enforcement proceedings.’ In a Commission Decision
adopted on 30 March 2015, it was argued that any payment of compensation made to claimants
pursuant to the ICSID award — whether through voluntary implementation or forced execution —
would constitute unlawful and incompatible State aid and therefore violate EU law.?’ The
Commission ordered Romania to recover payments already made. In November 2015, Ioan
Micula applied to the CJEU to annul the Commission decision.?! That judgement is pending.

The problem raised by extra-EU enforcement, highlighted in the Micula proceedings, is discussed in more
detail below. The significance of this case is however worth emphasising. The Commission has intervened
by submitting legal arguments as amzicus curiae to the US court. The US case however clearly illustrates the
limitations of any attempt (by the EU or its Member States) to ensute the effectiveness of the EU’s judicial
system in the face of the ISDS system. If the CJEU upholds the Commission Decision and finds that the
Micnla award does violate EU law, but the Commission faz/s in its attempt to block enforcement of that
award in the US, there can no longer be any illusions. Because this situation would finally demonstrate that
no matter what incompatibilities can be found between EU law and any treaty to which the EU is a party
and which provides recourse to ISDS, the EU simply does not enjoy the authority to prevent awards which
violate EU law from being enforced outside the EU. And this is the major strength of the system of
international investment arbitration: the capacity for enforcement in third states which are not bound by
the law of the host state.

7) Summary of conclusions

In light of the above, it is hard to imagine a time in which the legal question posed in this paper could be
more necessary, or answers more elusive. Despite the unique status of the ECT as the only IIA in force to
which the EU is a party, its compatibility with EU law is still unclear. No action has been taken by the
Commission with regard to the ECT and action in the near future seems unlikely. The outcome of the
proceedings mentioned above may shed light on this question. In particular, the pending decision of the
CJEU on the compatibility of the ISDS clause in the Netherlands-Czechoslovakia BIT with EU law will
prove significant for the future of intra-EU ISDS claims. But the decision is unlikely to address fully all
issues pertaining to the intra-EU application of the ECT.

18 Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack S.R.L. v. Romania, ICSID
Case No. ARB/05/20, Final Award 11 Dec 2013.
19 The Commission in its amicus curiae brief to the US Court of Appeals Second Circuit notes that it “has also intervened

(or intends to intervene) in proceedings concerning the recognition and enforcement of the Award that are currently pending before
the domestic courts of five E.U. Member States”. See Brief for Amicus Curiae, The Commission of the European Union in support
of defendant-appellant, (15-3109-cv) in loan Micuka, European Food S.A., v Government of Romania, United States Court of
Appeals for the Second Circuit, 4 Feb 2016. p 11.

20 Commission Decision (EU) 2015/1470 of 30 March 2015 on State aid SA.38517 (2014/C) (ex 2014/NN) implemented
by Romania — Arbitral award Micula v Romania of 11 December 2013 OJ 1.232/43.

21 Action brought on 30 November 2015 — Micula/Commission (Case T-694/15) (2016/C 038/93) OJ C 38/69.




First and foremost, a future ruling by the CJEU would be ultimately determinative of this question.
We propose the following tentative assessment:

e Incompatibilities between the ECT and EU law can be found, and these may prove sufficiently
adverse as to undermine the effectiveness of the EU’s judicial system. The ECT’s ISDS clause in
its application between the EU Member States is in breach of Article 344 and 267 TFEU.
Substantive incompatibilities may also arise. The fact that these remain - in practice to date -
merely hypothetical does not lessen the urgency of addressing the problem. Only ten intra-EU
cases under the ECT are closed; at least 50 such cases are still pending.

e  The recent Opinion of AG Wathelet concerning the Netherlands-Czechoslovakia BIT provides a
useful set of indicators against which one can measure the ECT. Wathelet argues that Articles 19
TEU, 267 TFEU and 344 TFEU ultimately cannot be violated by that BIT because of the
safeguards inherent in the possibility of review of awards and of bringing infringement
proceedings against Member States.?? While his conclusions on those Articles leave room for
doubt, these safeguards are in any case not fully applicable to the ECT, and therefore cannot be
relied upon. If the CJEU finds the possible avoidance of review by courts of the EU and its
Member States as determinative of an incompatibility with EU law — as Wathelet’s analysis
suggests — then anzy ISDS provision allowing such a dispute to be brought under ICSID rules
must be regarded as incompatible. Indeed such is implied by the Commission’s repeated threats
to refer to the CJEU on the compatibility of Article 54 of the ICSID Convention with EU law.?

e Several elements of investment protection contained in the ECT overlap with or go beyond the
standards of investment protection under EU law. For Wathelet, the fact that the scope of these
protections overlap with EU law or are wider than under EU law, does not necessarily “create a
risk of conflict”. The Commission has long argued that investors are already adequately protected
under the “complete system” of EU law, thus rendering the intra-EU application of such
mechanisms unnecessary. Both of these positions are beset by some serious inconsistencies. A
third position is more widely established in legal scholarship: namely that these standards of
investor protection do go further than EU law. And in so doing they upset the balance with other
fundamental considerations of EU law (including public policy and environmental protection) — a
balance which is central to the functioning of the EU Treaties — and for this reason, they must be
incompatible.

e  One important caveat to these findings is that we do not consider such incompatibilities with EU
law unique to the ECT; nor do we consider — as the Commission does — the treaty’s application
only problematic in an intra-EU context. The investment protection standards in the ECT are
comparable to the vast majority of BITs originating in the 1990s, and the possibility of
undermining the effectiveness of the EU judicial system does not disappear simply because the
investor does not hail from a Member State.

e Another caveat is that these conclusions regarding the incompatibility of the ECT do not lead to
any clear legal implications, largely for two reasons: the fact of the EU being itself a contracting
party to the ECT and the temporal differences in EU membership and ECT ratification for
various Member States. As a result, the allocation of any particular obligation to address these
incompatibilities cannot be meaningfully achieved through legal means alone. Neither the
Commission’s piecemeal strategy of making amicus curiae interventions, nor the initiation of
infringement proceedings against individual Member States provides an adequate response. A
political consensus must be sought as to how to proceed. This lack of any clear legal exit-strategy
raises a number of setious questions regarding future consequences of the EU's current efforts to
engage in bi- and multilateral ITA negotiations.

22 Arguably such assurances are neither guaranteed under the Nethetlands-Czechoslovakia BIT.

23 In its submissions to the Electrabel v Hungary tribunal, the Commission has argued that, should claimants' seck enforcement
in a national court of the EU of an ICSID Award which is contrary to EU law, proceedings would be stayed under Article 267 TFEU,
in order for the CJEU to decide on the application of Article 54 of the ICSID Convention. See Electrabel S.A. v. Republic of
Hungary ICSID Case No. ARB/07/19. Decision on Jutisdiction, Applicable Law and Liability, 30 November 2012, para 5.19. The
Commission took the same position in its submission as amicus curiae to the Micula tribunal, see: Ioan Micula et al. v. Romania,
ICSID Case No. ARB/05/20, Award, 11 December 2013, paragraphs 334-340.




I. BACKGROUND

A. The Intra-EU Dimension of the ECT

In his recent Opinion on the compatibility with EU law of the Netherlands-Czechoslovakia BIT, AG
Wathelet briefly discusses the ECT and concurs that “if no EU institution and no Member State sought an
opinion from the Court... that is because none of them had the slightest suspicion that [the ECT] might
be incompatible”.2

This statement is disingenuous, at best. The EU Commission cleatly does have much more than a slight
suspicion about the incompatibility of the ECT with the Treaties, at least in respect of its intra-EU
application. Over the past decade, the European Commission has made repeated attempts to challenge the
intra-EU application of the ECT, as well as ISDS claims brought under intra-EU IIAs. In numerous awzicus
curiae briefs submitted to individual tribunals in ISDS cases brought under the ECT since 2009,%> the
Commission has comprehensively argued for the non-application of the ECT between member states both
on the grounds of the supremacy of EU law and in terms of the ECT itself.?® Although the amicus
submissions of the Commission have not been made public, tribunals have referred to their arguments
extensively. The Commission has largely urged tribunals to avoid creating any incompatibility with EU law
in their awards by secking a harmonious interpretation and recognizing the supremacy of EU law. The
suspicion of pofential incompatibility inherent in the ECT has therefore long been apparent. Recently, in its
2016 Award, the tribunal in Blusun v Italy notes that both the Respondent and the Commission “argue that
the dispute resolution clause, Article 26 of the ECT, is itself incompatible with Article 344 of the TFEU,
which provides that ‘Member States undertake not to submit a dispute concerning the interpretation or
application the Treaties to any settlement other than those provided for therein.”?

Broadly speaking, the Commission has focused on two ptrimary concerns regarding incompatibilities
between investment arbitration (brought either under the ECT or under bilateral investment treaties) and
EU law. These are neatly summarized in documentation accompanying a July 2017 Commission initiative
and public consultation on investment disputes:

o “intra-EU investment arbitration excludes judicial review by national courts and the EU Court of
Justice, preventing such courts from ensuring the full effect of EU law (violation of Articles 19
TEU, 267 TFEU and 344 TFEU)”

o “those treaties overlap and create a risk of conflict with provisions of primary and secondary law,
which create a complete system of investment protection for intra-EU investments™?8

These two themes form the framework for our analysis below in Part II.

To date, tribunals have by and large (politely) dismissed or sidestepped these concerns, insisting on the
absence of any conflict with EU law. The position has been summarised thus: the treaty ‘establishes
extensive legal rights and duties that are neither duplicated in EU law nor incompatible with EU law.”?

The respective positions of the European Commission and various ISDS tribunals are however cleatly at
odds. This situation illustrates how the relevant legal issues are dealt with by overlapping but distinct legal
regimes. Arguably, this rift betrays the fact that these regimes — of ISDS tribunals and EU courts — are
ultimately competing for jurisdiction over the matters in dispute. In application, the respective rules that
bind these regimes do not necessarily produce congruent answers. Recently, a more antagonistic dynamic
between the Commission and ISDS tribunals may be emerging: at least two recent Commission

24 Opinion of Advocate General Wathelet, Case C~284/16, Slowakische Republik v Achmea, ECLI:EU:C:2017:699, para 43.
25 While these amicus submissions are mostly unpublished, many tribunals have responded substantively to the arguments
raised therein in their decisions, thereby giving an insight into the EU Commission’s position. See Annex 1 for a list of cases in which
the Commission is known or reported to have participated, or requested to participate, as amicus curiae.

26 The latter arguments are summarised below in Part I.B.

27 Blusun S A., Jean-Pierre Lecorcier and Michael Stein v Italian Republic, ICSID Case No. ARB/14/3. Award of 27 December
2016, para. 288

28 European Commission, Inception Impact Assessment: Prevention and amicable resolution of investment disputes within
the single market. Ref. Ares(2017)3735364 - 25/07/2017, p 3

29 Blusun v Italy. ICSID Case No. ARB/14/3. Award of 27 December 2016, para. 297, citing Achmea B.V. v. The Slovak

Republic, UNCITRAL, PCA Case No. 2008-13 (formerly Eureko B.V. v. The Slovak Republic) Award on Jurisdiction, Arbitrability
and Suspension of 26 Oct 2010, para 245




applications to participate as amicus curiae were rejected by the tribunals,® and one tribunal has forthrightly
asserted that — in the event of incompatibility — the ECT must prevail over EU law.>!

Perhaps in response to these developments, the Commission’s July 2017 consultation paper referred to
above goes a step further and expressly characterises the application of the ECT to intra-EU disputes as
“unlawful” and “incompatible with EU law”.>2 This seems to represent a modest shift away from warning
tribunals against creating substantive incompatibilities through interpretation, towards classifying the
jurisdiction of such tribunals as incompatible per se.

One can only speculate as to whether the Court would side with the Commission in this debate, since the
opinion of the CJEU on the matter has been neither given, nor requested. Even if the CJEU were to find
the intra-EU application of the ECT incompatible, there is no guarantee however that this would have any
tangible impact on the exercise of jurisdiction by ISDS tribunals. This is one of the many complications in
assessing the consequences of any incompatibility. Indeed, such a ruling might rather serve as a signal to
investors to bring their claims in such a way as to ensure that the EU’s courts are unable to frustrate any
ensuing awards by choosing a seat of arbitration outside the EU and seeking enforcement in non-EU
member states.

Before further delving into an analysis of the intra-EU application of the ECT, it is worth summarising
here the arguments raised by the Commission which are based on the ECT, for a complete contextual
understanding of this complex issue. These illustrate important characteristics of the agreement, many of
which are disputed.

B. Interpreting the ECT

Three principle arguments have been raised regarding the non-applicability of the ECT to intra-EU
disputes.

i) The ECT does not apply between Member States

Article 16 ECT explicitly prohibits any inter se modifications that reduce the level of protection for
investors provided for under the ECT.3? This Article provides a clear rule on conflicts between the terms
of the ECT and any prior or subsequent international agreements, whose terms “concern the subject
matter of Part IIT [Investment Promotion and Protection] or V [Dispute Settlement|” of ECT. The rule
clearly stipulates that the provisions which are “more favourable to the Investor or Investment” shall
apply.** Some scholars submit that any other interpretation would also be invalid under international law
on treaty interpretation, due to the centrality of the ISDS clause to the purpose of the ECT and its
“individual rights dimension”.3?

30 Eiser Infrastructure Limited and Energia Solar Luxembourg S.A.R.I v Kingdom of Spain, ICSID Case No. ARB/13/36.
Award of 4 May 2017, para 70; RREEF Infrastructure (G.P.) Limited and RREEF Pan-European Infrastructure Two Lux S.a r.l. v.
Kingdom of Spain. ICSID Case No. ARB/13/30. Decision on Jurisdiction of 6 June 2016, para 20

31 RREEF Infrastructure v Spain. ICSID Case No. ARB/13/30. Decision on Jurisdiction of 6 June 2016, para 75

32 European Commission. Consultation Document: Prevention and amicable resolution of disputes between investors and
public authorities within the single market, Directorate-General for Financial Stability, Financial Services and Capital Markets Union.
p 3 Available: https://ec.europa.cu/info/consultations/finance-2017-investment-protection-mediation_en. [Accessed 10 September
2017] See also European Commission, Inception Impact Assessment: Prevention and amicable resolution of investment disputes
within the single market. Ref. Ares(2017)3735364 - 25/07/2017, fn 3: “According to the European Commission, the ECT does not
apply to intra-EU disputes, for similar reasons as why intra EU BITs are considered incompatible with EU law”.

33 See generally Jan Kleinheisterkamp, 'Investment Protection and EU Law: The Intra- and Extra-EU Dimension of the
Energy Charter Treaty'. Journal of International Economic Law 15(1), 85-109 (2012); also Tjietje, The Applicability of the Energy Charter
Treaty (2008); and M. Burgstaller, ‘European Law and Investment Treaties’, 26(2) Journal of International Arbitration 181 (2009), 184—
93,210

34 The Electrabel tribunal found that since the EU Treaties did not share the same subject matter with the ECT, Article 16
ECT did not apply. See Electrabel S.A. v. Republic of Hungary ICSID Case No. ARB/07/19. Decision on Jutisdiction, Applicable
Law and Liability, 30 November 2012, para 4.176

35 See Tietje, The Applicability of the Energy Charter Treaty (2008), p 12: “... any inter se modification of the ECT with negative
effects on an investor is also further confirmed by Art. 41(1)(b)(ii) of th. Herein, an inter se modification is precluded when it ‘does
not relate to a provision, derogation from which is incompatible with the effective execution of the object and purpose of the treaty
as a whole.” This being premised on the fact that such a modification is not in the concerned treaty itself prohibited. In this sense, the
central aims and objectives of the ECT must be determined through interpretation. In this regard and in accor- dance with
contemporary developments in public international law, it is particularly important to consider if the respective treaty establishes
individual rights. Any inter se modification is precluded once the respective treaty has an inidivual rights dimension.” See also Thomas
Roe and Matthew Happold, Seztlement of Investment Disputes under the Energy Charter Treaty. Cambridge University Press, 2011, p 91-2




In Electrabel v Hungary, the Commission however argued that “All EU Member States... agreed in 2004
inter se not to apply the conflict rule contained in Article 16 ECT but the general supremacy rule of EU
law in such situations.”? That agreement was ostensibly concluded in the Act of Accession Article 2,
which provides:

“From the date of accession, the provisions of the original Treaties and the acts adopted by the
institutions and the European Central Bank before accession shall be binding on the new
Member States and shall apply in those States under the conditions laid down in those Treaties
and in this Act.”

Thus — argued the Commission — the rules of the ECT apply “only to the extent that they are compatible
with the Act of Accession and thus with EU law”.%7

In a similar vein, the Commission and several Member States have argued that the ECT contains an
“implicit disconnection clause” disapplying the ECT’s arbitration mechanism to intra-EU disputes.®® As
noted by Tietje, such “disconnection clauses” make it “exceptionally possible, under public international
law, and in the context of the inter se relations of the EU Member States, to disregard the regulation of the
respective public international law treaty, and in deviating from the previously mentioned principles, apply
EC internal law".3? Such a clause can only be “implicit”, as there is no evidence in the text of the ECT of
any “explicit” disconnection clause.

In Blusun v Italy, the Respondent and the Commission argued that, “even if the ECT had originally
concerned inter se matters, this was modified by the fact that the Member States of the EU subsequently
entered into other agreements that covered both the investment and dispute resolution aspects of the
ECT”; the Commission points to subsequent EU treaties — the Treaty of Amsterdam, the Treaty of Nice,
and the Treaty of Lisbon — as iuplicitly repealing the eatlier ECT “under the lex posterior rule in Article 30 of
the VCLT, whereby ‘successive treaties relating to the same subject-matter’ will prevail over the eatlier to
the extent that the treaties are not compatible”.40

Under Article 46 ECT, no reservations may be made to the Treaty. It is plainly apparent elsewhere in the
ECT that some limitations have been agreed; for example in Annex 2, it is provided that, “in the event of a
conflict between the Svalbard Treaty and the ECT, the Svalbard Treaty shall prevail to the extent of the
conflict”.

In practice, no tribunal has been convinced by these arguments. It was recently submitted by claimants in
the RREEF case that “the disconnection clause argument is nothing more than an ex post invention of the
European Commission”.#!

Several decisions notably point to the ek of incompatibility between EU law and the ECT in their analysis
of the issue. The AES tribunal for instance ruled that Article 16 “only requires to be analysed in the event
the ECT contains a provision that conflicts with EC law” and that “the dispute under analysis in the
present arbitration is not about a conflict between the EC Treaty or Community competition law and the
ECT”. The RREEF tribunal also holds the view that the question is irrelevant: “given that there is no
disharmony or conflict between the ECT and EU... there was simply no need for a disconnection clause,

36 Electrabel S.A. v. Republic of Hungary ICSID Case No. ARB/07/19. Decision on Jurisdiction, Applicable Law and
Liability, 30 November 2012, paras 5.16-7
37 Although the effect is the same it is interesting to note that the Commission did not — in Achmea v Slovakia — “discern in

the 2003 Act of Accession any intention of the parties to abrogate eatlier intra-EU BITs”, but rather agreed that “the entire Dutch-
Slovak BIT has not been implicitly terminated or suspended by virtue of Article 59(1) of the Vienna Convention.” Instead, the
Commission simply argued that “EU law prevails, which means that private parties are not entitled to rely on EU-inconsistent
provisions of this agreement.” See Achmea B.V. v. The Slovak Republic, UNCITRAL, PCA Case No. 2008-13 (formerly Eurcko B.V.
v. The Slovak Republic) Award on Jurisdiction, Arbitrability and Suspension of 26 Oct 2010, para 187

38 For example Charanne B.V. and Construction Investments S.A.R.L. v Kingdom of Spain. SCC Case No. 062/2012. Final
Award issued on 21 January 2016 (Unofficial English translation of Mena Chambers) paras 433-9. See also Luke Eric Peterson,
"INVESTIGATION: In recent briefs, European Commission casts doubt on application of Energy Charter Treaty to any intra-EU
dispute" International Arbitration Reporter. Sep 08, 2014. http://tinyurl.com/o4h4woo [Accessed 14 Nov 2017]

39 Christian Tietje, The Applicability of the Energy Charter Treaty in ICSID Arbitration of EU Nationals vs. EU Member States.
Institute of Economic Law Transnational Economic Law Research Center (TELC) School of Law, Martin Luther University Halle-
Wittenberg, 2008, p 10

40 Blusun S A., Jean-Pierre Lecorcier and Michael Stein v Italian Republic, ICSID Case No. ARB/14/3, award of 27 December
2016, para. 285

41 Ibid. para 66




implicit or explicit”.#? Spain — the respondent state in that case — argued that due to the fact that it is not
possible for the EU and its Member States to subscribe to a treaty that is incompatible with EU law, the
ECT must be interpreted as having an implicit disconnection clause with regard to intra-EU application.*
This argument rather suggests that such a clause exists simply because it is required to preserve the
coherence of EU law.

7) The status of the EU under the LCT

The EU has the status of Regional Economic Integration Organisation (REIO) as a contracting party to
the ECT.* The definition of “Regional Economic Integration Organisation” is given under Article 1(3)
ECT as meaning “an organisation constituted by states to which they have #ransferred competence over certain
matters a number of which are governed by this Treaty, including the anthority to take decisions binding on them in
respect of those matters.”’

The Electrabel Tribunal acknowledged the fact that EU Member States are legally bound by certain
decisions of EU organs under EU law and thus concluded that ‘the possible interference with a foreign
investment through the implementation by an EU Member State of a legally binding decision of the
European Commission was and remains inherent in the framework of the ECT itself’.*> Any expectations
of investors concerning the consequences of implementation of a decision of the Commission cannot
therefore be legitimate. The tribunal further acknowledged that “it would be absurd if Hungary could be
liable under the ECT for doing precisely that which it was ordered to do by a supranational authority
whose decisions the ECT itself recognises as legally binding on Hungary” .46

However, the tribunal was unconvinced that the measure being challenged was attributable to the EU.
Rather, the claimant’s challenge concerned the manner in which Hungary mplemented the relevant Decision®
of the Buropean Commission and not the Decision itself. Subsequent tribunals have also declined to
attribute liability to the EU.

In their respective arguments, both the Commission and the tribunal refer to the EU’s 1997 Statement*®
submitted to the Secretariat of the Energy Charter. Under Article 26(3) ECT, there is the option for
Contracting Parties to /it their “unconditional consent to the submission of a dispute to international
arbitration or conciliation in accordance with the provisions of [Article 26]”, where an investor has
previously submitted said dispute to “the courts or administrative tribunals of the Contracting Party party
to the dispute” or “in accordance with any applicable, previously agreed dispute settlement procedure”.
This is an optional “fork-in-the-road” clause. To make such a reservation, the Contracting Parties listed in
Annex 1D are required to provide a “written statement of its policies, practices and conditions in this
regard” for “the sake of transparency”.

The EU’s 1997 Statement asserts that the EU and its Member States are “internationally responsible for
the fulfilment of the obligations contained therein, in accordance with their respective competences” and
“will, if necessary, determine among them who is the respondent party to arbitration proceedings initiated
by an Investor of another Contracting Party”. The statement then elaborates on the competence of the
CJEU “to examine any question relating to the application and interpretation of the constituent treaties
and acts adopted thereunder, including international agreements concluded by the [EU]™:

“Any case brought before the [CJEU] by an investor of another Contracting Party in application
of the forms of action provided by the constituent treaties of the [EU] falls under Article 26(2)(a)
of the Energy Charter Treaty. Given that the [EU]Js’ legal system provides for means of such
action, the [EU has] not given [its] unconditional consent to the submission of a dispute to
international arbitration or conciliation.

42 RREEF Infrastructure v Spain. ICSID Case No. ARB/13/30. Decision on Jurisdiction of 6 June 2016, para 82
43 1bid. para 51
44 Article 1(3) ECT acknowledges: “A “Regional Economic Integration Organization” means an organization constituted by

states to which they have transferred competence over certain matters a number of which are governed by this Treaty, including the
authority to take decisions binding on them in respect of those matters.”

45 Electrabel S.A. v. Republic of Hungary ICSID Case No. ARB/07/19. Decision on Jurisdiction, Applicable Law and Liability,
30 November 2012, para. 4.142.

46 Ibid. para 6.72.

47 Decision on “State aid N 691/2009: Hungarian stranded costs compensation scheme” issued on 27 April 2010

48 Statement submitted by the European Communities to the Secretariat of the Energy Charter, pursuant to Article

26(3)(b)(ii) ECT. 9 March 1998, OJ L 69/115
49 Atticles 26(3)(b) and 26(2)(a) and (b) ECT




As far as international arbitration is concerned, it should be stated that the provisions of the
ICSID Convention do not allow the [EU] to become patty to it. The provisions of the ICSID
Additional Facility also do not allow the [EU] to make use of them. Any arbitral award against the
[EU] will be implemented by the Communities’ institutions, in accordance with their obligation
under Article 26(8) of the Energy Charter Treaty.”

The Statement does not therefore exclude the possibility of a case against the EU, but merely excludes
investors from bringing under Article 26 any claims which have previously been submitted to the courts or
administrative tribunals of the EU or under another agreed dispute settlement procedure.

Interpreting this Statement, the Electrabe/ Tribunal proposed that, should the measure challenged have been
attributable to the EU, “the European Union cox/d have been a disputing party in these proceedings...”0
Accordingly, the only caveat to such a dispute would be that the proceedings be brought under
UNCITRAL Arbitration Rules or before the Arbitration Institute of the Stockholm Chamber of
Commerce,’! since the EU is not (and cannot become) a contracting party to the ICSID Convention.>?

However, it would seem logical that an arbitration claim under Article 26 ECT cannot be made against the
EU by an EU investor, who is by definition then not “of another contracting party”. The Electrabel

>

Tribunal’s conclusion seems rather to ignore the requirement for “diversity of territory”.

i) The EU is “one legal space”

The Commission has argued that there is no diversity of territory when EU investors bring ECT-based
claims within the EU.> Therefore, the provisions of the ECT would only be available to be invoked by
investors in claims brought before the CJEU; the 1997 Statement above makes clear that the ECT may
“under certain conditions. .. be invoked before the Coutt of Justice”.

However, this argument hinges on whether the measures at issue are attributable to the EU, rather than the
individual Member State. In the former instance, the investor should therefore bring its claim against the
EU as the correct Respondent. As noted above, no claim has ever been brought against a measure that was
found to be attributable to the EU — and no investor has ever even requested for such a determination —
and the “diversity of territory” argument has therefore not succeeded.

The 1997 Statement is unhelpful to this issue in several respects. Firstly, although the Commission has
referred to the Statement in support of its “one legal space” argument, it is doubtful whether it even
addresses the question of intra-EU disputes, since in it no reference is made to any intra-/extra-EU
distinction.

Secondly, the Commission has argued in its amicus submissions that the EU’s “diversity of territories”
collapses into “one legal space” when the measure at issue is attributable to the EU — a seemingly logical
proposition. The 1997 Statement suggests however that allocation of responsibility is contingent upon a
non-mandatory request from the claimant investor for the determination of the appropriate respondent in
any given case; a footnote further elaborates that — in any case — that decision is non-binding and that
claimants reserve the right to initiate claims against both the Member States and the EU.5* Some scholars
have further noted that the proposed allocation of responsibility between the EU and its Member States

50 Electrabel S.A. v. Republic of Hungary ICSID Case No. ARB/07/19. Decision on Jurisdiction, Applicable Law and
Liability, 30 November 2012, para 3.21

51 As alternatively provided for under Article 26(4) ECT

52 The ICSID Additional Facility established in 1978 provided for the possibility of disputes to be administered by ICSID

even if one of the relevant States (either the host State or the investor’s home State) is not a Contracting Patty to the ICSID
Convention. However, this extension of dispute settlement proceedings administered by ICSID to cases involving a non-Contracting
State to the ICSID Convention cannot apply to the EU, as the Rules refer only to Szazes. See Article 2, Rules Governing the
Additional Facility for the Administration of Proceedings by the Secretariat of the International Centre for Settlement of Investment
Disputes  (Additional Facility Rules) (20006)

53 Electrabel S.A. v. Republic of Hungary ICSID Case No. ARB/07/19. Decision on Jurisdiction, Applicable Law and
Liability, 30 November 2012, para 5.20. The concept of a “Community/EU investor”, who cannot therefore be considered an
investor of “another” contracting party within the territory of the EU —is also argued (unsuccessfully) by the Respondent states in
Charanne B.V. and Construction Investments S.A.R.L. v Kingdom of Spain. SCC Case No. 062/2012. Final Award issued on 21
January 2016 (Unofficial English translation of Mena Chambers), para 427-432

54 “In such case, #pon the request of the Investor, the Communities and the Member States concerned will make such
determination within a period of 30 days” (emphasis added). Footnote 1 states: “Thhis is without prejudice to the right of the investor
to initiate proceedings against both the Communities and their Member States.”




“in accordance with their respective competences” is “plainly wrong” under international and EU law, and
the only legitimate interpretation is one of “joint liability”.5>

With respect to attribution of financial responsibility between the EU and Member States in the future,
Regulation 912/2014 was introduced to provide a clear framewotk for this putpose by making joint
responsibility a matter of internal EU allocation. The Regulation applies also to the ECT.

While the objective of the Regulation is clear, its future application may be problematic. Firstly, it is limited
to arbitral proceedings initiated on or after 17 September 2014 and concerning treatment which occurred
after that date — excluding its application to (probably all of the) pending intra-EU ECT cases, the vast
majority of which concern reforms to renewable energy policies undertaken before that date.3¢ Secondly,
for the Regulation to be applied, it would seem necessary for a corresponding provision to be included in
the relevant investment agreement.” The corresponding provision in the ECT — the above 1997 Statement
— however accords investors the discretion to prompt a determination of responsibility, meaning that
allocation is seemingly out of the EU’s hands. Finally, as the EU cannot become a party to the ICSID
Convention, a claim submitted for arbitration with ICSID automatically precludes any such determination.

C. The EU’s “Brainchild”

The present lack of clarity concerning the ECT’s intra-EU application and potential incompatibility with
EU law is remarkable after it has been in force for two decades. At the present time, the EU is embarking
on exercising its post-Lisbon competences by initiating significant bi- and multi-lateral reforms of the
international investment protection system. As noted, the Commission has put itself at the forefront of EU
investment policy, amidst significant controversy.

In this context, for the Commission to label as “unlawful” the intra-EU application of an agreement that
the institution itself designed is striking. The ECT was — to use the term coined in the Electrabel dispute —
the “brainchild of the European Union”,>® initiated and drafted by the European Commission.>

It is worth reiterating that the existing intra-EU ECT cases account for nearly 10% of all known ISDS
claims globally. The 50 pending intra-EU ECT claims constitute nearly 20% of all known pending treaty-
based ISDS claims wortldwide (278).

The arguments submitted by the Commission in individual cases seem to suggest that such intra-EU
application of the ECT was unintended by its drafters. On a plain reading of the text of the agreement
such application appeats to be a manifestly obvious consequence of the agreement’s coming into force —
and thus it is difficult to consider such arguments as anything other than disingenuous. But the
Commission’s position is no more satisfactory even if it is sincere: the failure to expressly limit such
application constitutes a profound error of judgement and a manifestly negligent approach to the task at
hand. It should raise critical questions about what lessons have been learned from their ECT initiative for
their current activities and future investment treaties.

55 Thomas Roe and Matthew Happold, Settlement of Investment Disputes under the Energy Charter Treaty. Cambridge University
Press, 2011, p 175: “Parties to a treaty generally undertake to observe all the obligations contained therein, unless the treaty itself
provides otherwise or the party has made a valid reservation. This is usually seen as based upon the duty of good faith which parties
to treaties undertake.”

56 See discussion in Francesco Montanaro, ““Ain’t No Sunshine”: Photovoltaic Energy Policy in Europe at the Crossroads
Between EU Law and Energy Charter Treaty Obligations’ in International Economic Law: Contemporary Issues, edited by Giovanna
Adinolfi et al. Springer 2017.

57 This seems to have been achieved in CETA. See discussion in Stephan Wittich, 'International Investment Law' in The
Practice of Shared Responsibility in International Law edited by André Nollkaemper, Ilias Plakokefalos. Cambridge University Press, 2017. p
848
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58 Electrabel S.A. v. Republic of Hungary ICSID Case No. ARB/07/19. Decision on Jurisdiction, Applicable Law and
Liability, 30 November 2012, para 4.60
59 “The Commission initiated the negotiation process by drafting the text of the Charter.” See ‘Energy Charter Treaty -

Europa EU, Press release database’ http://curopa.cu/rapid/press-release_ MEMO-94-75_en.htm?locale=EN [Accessed 14 Nov
2017]
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II. POTENTIAL AREAS OF CONFLICT

A. Parallel administration of justice

At the heart of this analysis lies a highly contentious issue: whether a parallel legal regime for certain
economic actors undermines the common judicial system of the EU that governs the relations between the
Member States, the EU institutions and natural and judicial persons residing within the EU.

Early on, the CJEU established the fundamental premise of the EU constituting a new and specific legal
order.® In order to ensure the preservation of the specific characteristics and the autonomy of the EU
legal order, the Treaties establish a judicial system intended to ensure coherence and unity in the
interpretation of EU law. Part of the judicial system is the exclusive jurisdiction of the CJEU (Article 344
TFEU), the preliminary reference procedure (Article 267 TFEU), mutual trust between the Member States
in each other judicial systems, the supremacy of EU law, direct effect of certain EU laws and the
substantive core of fundamental freedoms, fundamental rights and the principle of non-discrimination.’!

Civil society organisations, legal experts, as well as several Member States have voiced concern that the
availability of ‘fast-track’ justice for investors through the investment arbitration system is in breach of
these fundamental pillars of the EU legal order. As observed by AG Wathelet in his opinion on the Achmea
case, those Member States that support the compatibility of this system with the Treaties are usually the
countries of origin of investors; those that increasingly reject this system are those Member States that have
been sued, often on multiple occasions.®? The fact that only investors protected by the relevant agreement
have access to ISDS mechanisms has also raised the prospect of violation of the principle of non-
discrimination — particular in relation to intra-EU ISDS disputes.

It is important to note that the regulation of the EU judicial system is based on primary EU law. As an
international agreement to which the EU is also a party, the ECT becomes an integral part of the EU legal
order and enjoys primacy over secondary EU law.> Nevertheless, such international agreements cannot
derogate from primary law even if they are concluded by the EU itself. This position is unchanged by the
recent clarification of the CJEU regarding the competence to establish ISDS mechanisms — which does not
fall under exclusive EU competence.® Member States remain bound to the fundamental principles of the
EU even in fields of retained or shared competence.> Therefore, the question of whether the arbitration
clause in the ECT is compatible with the judicial system as established by primary law — namely Article 19
TEU, and Articles 344 and 267 TFEU — remains critical.

The following assessment focuses first on potential incompatibilities with Articles 344 and 267 TFEU. We
then discuss compatibility with the principles of mutual trust and non-discrimination.

a) Article 344 TFEU

Article 344 TFEU provides that ‘Member States undertake not to submit a dispute concerning the interpretation or
application of the Treaties to any method of settlement other than those provided for therein.’

It is far from settled whether ISDS in the framework of the ECT (or any other agreement) is compatible
with Article 344 TFEU. Both affirmative and negative answers seem possible. As the BGH rightly notes in
its CJEU referral, there is neither case-law on these questions, nor do these questions constitute an acfe
claire.©© However decisions of the CJEU on similar cases do suggest possibilities for an analogous
application.

In our analysis, the ISDS clause in the ECT may well be covered by Article 344 TFEU- and therefore in
breach of this provision — if the following elements are established:

60 Van Gend & Loos, Case 26/62, ECLI:EU:C:1963:1 and Costa/ ENEL., Case 6/64, ECLI:EU:C:1964:66.

61 See Article 19(1) TEU and settled case, e.g., Patent Court, Opinion 1/09, ECLIEU:C:2011:123, paras. 65 — 67, Accession fo
the ECHR, Opinion 2/13, ECLI:EU:C:2014:2454, paras. 166 — 168.

62 Opinion of Advocate General Wathelet, Case C~284/16, Slowakische Republik v Achmea, ECLI:EU:C:2017:699, paras 34 —
35.

63 See Atrticle 216 TFEU and Intertanko and Others, C-308/06, EU:C:2008:312, paras 42, 53.

64 Opinion 2/15, ECLI:EU:C:2017:376, para. 293.

65 E.g. Opinion 2/15, ECLI:EU:C:2017:376, para. 107.

66 Achmea, Bundesgerichtshof (BGH), I ZB 2/15, 3 March 2016, pata. 22.
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i) an ISDS claim under the ECT constitutes a dispute that is covered by Article 344, and

if) such a dispute concerns the interpretation and application of EU law, and
1) there are other methods of settlement provided for in the Treaties that would cover investor claims against
EU Member States

As is made clear in our discussion, the interpretation of Articles 344 and 267 is interconnected; in
particular the question of whether an ISDS tribunal falls under Article 267 may be regarded as a
determining factor in addressing potential compatibility with Article 344.

1) Do ISDS claims constitute disputes within the terms of Article 344 TFEU?

In MOX Plant, the CJEU concluded that an arbitration between two Member States pursuant to the

dispute-settlement system provided for under the United Nations Convention on the Law of the Sea
(UNCLOS) was in breach of Article 344 TFEU.%

In Opinion 1/09, the CJEU was asked to determine the compatibility of the envisaged Patent Court with
EU law. The CJEU excluded disputes between private parties from the scope of Article 344 TFEU, but did
not say anything about disputes between Member States and private parties.®®

In Opinion 2/13 concerning the agreement on the accession to the ECHR, the CJEU included disputes
between the EU and Member States in the scope of Article 344 TFEU.® However it did not enter into a
discussion on disputes between private parties and EU Member States before the ECtHR in the context of
Article 344 TFEU, although these were also covered by the agreement in question.”

In its referral to the CJEU on the Nethetrlands-Czechoslovakia BIT, the BGH makes very clear that it does
not regard an investor-state dispute to be a dispute in the terms of Article 344 TFEU, and that ISDS is
therefore not incompatible with the purpose of Article 344 TFEU. The BGH claims to find support in
Opinion 2/13, in which Article 344 TFEU was found to also cover disputes between the EU and the
Member States, because the EU is essentially the union of the Member States.”!

The recent Opinion of AG Wathelet concurs with many of the points made by the BGH and similarly
dismisses any incompatibility of the BIT with Article 344 TFEU. In particular, he infers from the CJEU’s
omission of any discussion on disputes between individuals and Member States in the framework of the
ECHR accession that even the CJEU understands such disputes as outside of the remit of Article 344
TFEU.™

In amicus curiae submissions filed in ISDS proceedings based on the ECT and intra-EU BITs, the
Commission has made clear that it is convinced that Article 344 TFEU applies to a// disputes that partially
cover EU law and therefore may includes dispute between private parties and EU Member States.” In its
amicns brief in US Stel, the EU Commission added that Article 344 TFEU is applicable because the
proceeding presupposes an agreement between two Member States.” Notably AG Wathelet rejects this
argument, by claiming that that it is widely accepted in international and especially in international
investment law that international agreements may directly confer rights to individuals so that the dispute
cannot be attributed only to the treaty makers.”

67 MOX Plant, Case C-459/03, ECLLI:EU:C:2006:345, para. 152.

68 Patent Conrt, Opinion 1/09, ECLI:EU:C:2011:123, para 63.

69 Accession to the ECHR, Opinion 2/13, ECLI:EU:C:2014:2454, para. 202; See also Opinion 1/91 (EEA Agreement — I),
EU:C:1991:490, para. 35.

70 This fact is also pointed out by AG Wathelet, see Opinion of Advocate General Wathelet, Case C~284/16, Slowakische
Republik v Achmea, ECLI:EU:C:2017:699, para. 151.

71 Achmea, BGH, 1 2B 2/15, 3 March 2016, para. 29.

72 Opinion of Advocate General Wathelet, Case C~284/16, Slowakische Republik v Achmea, ECLIEU:C:2017:699, para. 151.
73 Electrabel v. Hungary, ICSID Case No. ARB/07/19, Award, 25 November 2015, para. 4.151.; Eureko v Slovakia, PCA Case

No. 2008-13, 26 October 2010, para. 178; Letter from the European Commission to Permanent Court of Arbitration, (PCA Case N°
201() 17) Furopean Amencan Investment Bank AG (Austria) v the Slovak Republic, 13 October 2011, p.4 accessible via
.ital ult/fil -d law4243 0.pdf) (case based on Austria-Slovak Republic BIT).

74 hU Commlssmn Amicus Curiae Bncf U.S. Steel v Slovakia, PCA case No. 2013-6, 15 May 2014, para. 44.
75 Opinion of Advocate General Wathelet, Case C~284/16, Slowakische Republik v Achmea, ECLI:EU:C:2017:699, para. 155 —
156.
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To date, no investment tribunal has accepted the argument that the ISDS arbitration may violate Article
344.76 They claimed that neither the principles established in Mox Plant case nor the wording of Article 344
TFEU covers such disputes. Therefore, it has been argued that the CJEU does not have jurisdiction Tet
alone the capacity”” to decide all such cases.

In our view, one cannot simply infer from the above CJEU case law that disputes between
Member States and private parties are not covered. Neither the provision nor the relevant case law
appear to resolve this question. Clearly disputes between private individuals are excluded since
Member States are explicitly the addressee of Article 344 TFEU, so that at least some involvement
of a Member State should be required.”® Comparison to the ECHR accession should however be
treated with caution, as such accession is a constitutional obligation according to Article 6 TEU.
The Treaties have therefore foreseen that the ECHR will become part of the EU legal and judicial
order, which makes the ECHR a fundamentally unique case, distinguishable from other
international agreements that establish parallel judicial regimes. We therefore consider more
convincing the conclusion that disputes between Member States and private parties — such as
under the ECT’s ISDS clause — are indeed disputes within the meaning of Article 344.

1) Do investment tribunals apply or interpret EU Jaw?

In the UNCLOS dispute that gave rise to the MOX Plant case, Ireland had submitted EU law instruments
‘for purposes of their interpretation and application’.” The CJEU found that this dispute created a
‘manifest risk that the jurisdictional order laid down in the Treaties and, consequently, the autonomy of the
Community legal system may be adversely affected” — which was sufficient for the dispute to be
incompatible with EU law.%" Such a risk already exists merely when EU law is invoked, and even when a
breach of EU law is not directly the subject of the decision.®!

This situation would not appear to be significantly different to the situation in an intra-EU investment
arbitration, in which an EU member state bases its defence on compliance with EU laws regarding, state
aid or movement of capital. This situation can similatly arise under the ECT.8?

Notably the BGH has argued in its reference to the CJEU, that the Achmea tribunal did not apply or
interpret EU law. The BGH infers from Mox Plant that it would be compatible with Article 344 TFEU if
an arbitration tribunal deploys EU law to interpret the underlying agreement provided that EU law is not
the subject of the decision.?? Accordingly, the BGH argues that the dispute in question is based on the BIT
and not on EU law.?* Such an understanding seems to diverge from the position of the CJEU in Mox Plant.
As the BGH itself recognizes, Slovakia invoked Article 63 TFEU in the Achmea case; EU law was explicitly
part of the applicable law.%> The BGH still denies the applicability of EU law in that case, on the basis that
the tribunal declared the obligations stemming from the BIT compatible with the EU treaties and based its
decision ultimately on the BIT alone.® Similarly the Efectrabel tribunal was convinced that it would not
need to interpret EU law or the validity of an EU measure — although while doing so it engaged in a
lengthy discussion on the interpretation and application of EU law.8

In reaching a conclusion that there is no incompatibility with EU law, ISDS tribunals are
necessarily required to address the compatibility of obligations arising under the BIT and EU law.
In such considerations, they are therefore necessarily required to apply or interpret EU law vis-a-
vis the relevant agreement’s standards of investment protection. This is indeed applicable for any
ISDS tribunal hearing an intra-EU case which touches upon the Member State obligations under
EU law. To date, many such tribunals have made explicit declarations of compatibility between

76 Eureko v Slovakia, PCA Case No. 2008-13, Award, 26 October 2010, para. 276, Electrabel v. Hungary, 1ICSID Case No.
ARB/07/19, Award, 25 November 2015, para. 4.151 — 4.153.

77 Eureko v Slovakia, PCA Case No. 2008-13, Award, 26 October 2010, para. 276.

78 This aspect is also supported by the BGH, in 4¢hmea, BGH, 1 ZB 2/15, 3 March 2016, para 28.

79 MOX Plant, Case C-459/03, ECLI:EU:C:2006:345, paras. 150 — 153.

80 Ibid., para. 154.

81 Ibid., para. 152 — 154.

82 Examples are discussed in Part II b).

83 Achmea, BGH, 1 ZB 2/15, 3 Match 2016, para. 32 with reference to MOX Plant, Case C-459/03, ECLL:EU:C:2006:345,
paras. 140, 149 — 151.

84 Achmea, BGH, 1 2B 2/15, 3 Match 2016, para. 30.

85 Art. 8 Abs. 6 BIT Netherlands-Czechoslovakia-BIT.

86 Achmea, BGH, 1 ZB 2/15, 3 March 2016, para. 31.

87 Ellectrabel v. Hungary, ICSID Case No. ARB/07/19, Award, 25 November 2015, para 4.157.
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EU law and the respective agreements; in the context of the ECT, such discussions can be found
in Electrabel.®® In our analysis, all such declarations of compatibility must also entail the
“manifest risk” — described in MOX Plant — that the “jurisdictional order laid down in the
Treaties and, consequently, the autonomy of the Community legal system may be adversely
affected”.

Furthermore, since the ECT became part of EU law by virtue of Article 216 TFEU, tribunals
hearing intra-EU disputes must — by definition — apply and interpret EU law when addressing the
intra-EU application of the ECT. While the tribunals once constituted cannot avoid doing so,
since their jurisdiction is mandated exclusively by the ECT, this application and interpretation of
EU law falls within the scope of Article 344 TFEU. This point is in fact raised in the Opinion of
AG Wathelet, which notes that if the EU is also party to the international agreement, the
provisions of the agreement become an integral part of EU law, and the tribunal will necessarily
interpret and apply EU law within the terms of Article 344 TFEU, in accordance with the CJEU’s
interpretation in MOX Plant and Opinion 2/13.%

71) Is there a method of settlement for EU investors provided for in the EU Treaties?

Under EU law, there exists a comprehensive system of judicial remedies for every judicial and natural
person, which includes investors and is also used by investors. One case in point is Vattenfall. Next to
pursuing compensation on the basis of the ECT, the Swedish company also partly successfully sued
Germany before its constitutional court (Bundesverfassungsgerichi), while basing its claim in the constitutional
right to property.”’ The lack of a special or ‘fast track’ judicial remedy specifically established for investors
is not an ‘extraordinary omission’ as it was termed by the Electrabel tribunal.®! Rather, as stated by the
CJEU in Opinion 1/09, ‘[tlhe judicial system of the European Union is moreover a complete system of
legal remedies and procedures.”?

In its arguments concerning the .Achmea arbitration however, the BGH disputes this, stating that there is no
judicial mechanism at EU level available that covers a dispute between a private investor and a Member
State based on a BIT.%?> According to the BGH, the option or even the obligation of Member States under
Article 267 TFEU to submit a preliminary reference is not a ‘method of settlement’ as provided in the
Treaties in the terms of Article 344 TFEU but rather an ‘intermediate proceeding’ in order to decide a
‘preliminary question’.”* The tribunal in Blusun v Ifaly drew a similar conclusion.’®

The BGH further submits a teleological interpretation of Article 344 TFEU, according to which it can be
understood as a specific expression of the principle of loyal cooperation (Atrticle 4(3) TEU).% The CJEU,
in patticular to MOX Plant and Opinion 2/13, ruled that Article 344 TFEU is supposed to guarantee the
autonomy of the EU legal order, the allocation of powers as well as the exclusive jutisdiction of the CJEU
for the interpretation and application of EU law.”” The BGH contends that this cannot mean however that
Article 344 TFEU protects the exclusive jurisdiction of the CJEU in relation to azy dispute in which EU
law may be interpreted or may be applicable but only in relation to those that are provided for in the
Treaties. According to the BGH, the latter is not the case; there is no specific judicial remedy for investors
provided for in the Treaties.”®

88 Although in Electrabel, the tribunal states that EU law will not be decisive for the issue in question; it does engage with

analyses of EU state law at several points, e.g. para. 113. Also see AES Summit Generation Limited and AES-Tisza Erimii Kft. v. Republic of

Hungary (1) (AES » Hungary (I1), ICSID Case No. ARB/07/22, Awatd, para 769.

89 Opinion of Advocate General Wathelet, Case C-284/16, Slowakische Republik v Achmea, ECLI:EU:C:2017:699, para. 165 —
167; See MOX Plant, Case C-459/03, ECLLEU:C:2006:345, patas. 126 — 127; Accession fo the ECHR, Opinion 2/13,
ECLLIEU:C:2014:2454, paras 205 — 214.

90 See, BVerfGE, Urteil des Ersten Senats vom 6. Dezember 2016, 1 BvR 2821/11, 1 BvR 321/12, 1 BvR 1456/12.

91 Electrabel v. Hungary, ICSID Case No. ARB/07/19, Award, 25 November 2015, para. 4.151.

92 Patent Conrt, Opinion 1/09, ECLLEU:C:2011:123, para. 70.

93 Achmea, BGH, 1 ZB 2/15, 3 March 2016, 3 March 2016, para. 35.

94 Thid.

95 Blusun S A., Jean-Pierre Lecorcier and Michael Stein v Italian Republic, ICSID Case No. ARB/14/3. Award of 27 December

2016, para 303: “No such system for investor-State arbitration exists in EU law, and it would be incorrect to characterise such
disputes as inter-State disputes such that Article 267 of the TFEU could be said to preclude jurisdiction.”

96 Achmea, BGH, 1 ZB 2/15, 3 March 2016, para. 37 with reference to MOX Plant, Case C-459/03, ECLLEU:C:2006:345,
para. 169.

97 Ibid., para. 37 with reference to MOX Plant, Case C-459/03, ECLLI:EU:C:2006:345, paras. 123, 152 and 154 and to
Accession to the ECHR, Opinion 2/13, ECLI:EU:C:2014:2454, para. 201.

98 Ibid., paras. 38 — 39.
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In practice, the determination of this question with respect to the ECT will probably need to take into
account the EU’s status as a contracting party to the agreement. The 1997 statement submitted to the
Secretariat of the Energy Charter (discussed in Part I) provides further clarification with regard to the
respective obligations of the EU and its Member States; this explicitly refers to the possibility of the ECT
being invoked “under certain conditions... before the Court of Justice”. As the ECT forms a part of EU
law, a Member State’s violation of the ECT would also constitute a breach of EU law, and “since the ECT

is a mixed agreement, the [CJEU] would have jurisdiction to rule on whether a Member State has breached
it”.%9

Given that the CJEU has previously found the EU’s judicial system to consist of ‘complete system
of legal remedies and procedures,’ and the fact that the ECT forms part of EU law by virtue of
Article 216 TFEU, it therefore seems unlikely that the Court would not consider there to be a
method of settlement provided for in the EU Treaties.!0

1) Relation to Article 267 TFEU

Finally, this issue of compatibility with Article 344 is arguably not complete without addressing Article 267
— the preliminary reference procedure. As noted by the Electrabel tribunal with reference to CJEU case law,
private arbitration is only compatible with EU law if Member States’ courts are not deprived of their
obligation to review the compliance of EU law of the awards and request a preliminary reference when
necessary.!!

In the opinion of AG Wathelet, this interconnection is made explicit. He argues that investment tribunals
would not fall under Article 344 TFEU, precisely becanse they are eligible to make a preliminary reference
according to Article 267 TFEU, which also requires them to respect the principles of EU law such as
primacy of EU law and direct effect.!®? In contrast, the BGH has argued that compatibility with Article 267
is a separate question and the Court does not regard the question of applicability of Article 267 TFEU as
determinative of whether the purpose of Article 344 TFEU is undermined.

While we disagree with Wathelet’s conclusions, we concur with the assessment that the availability of the
preliminary reference procedure — at various stages of an ISDS case — does impact on the functioning and
autonomy of the EU’s judicial system. However, this availability is not assured, as discussed in detail in the
following section.

b) Article 267 TFEU
The preliminary reference procedure is one of the main pillars of the EU judicial system and allocation of
powers.!” According to Article 267 TFEU, courts or tribunals of a Member States have the possibility, and
in the case of a court of last instance the obligation, to call upon the CJEU to give a ruling on uncertain

questions of interpretation of primary and secondary EU law as well as of validity of secondary EU law.

In the following discussion, we identify three questions which need to be addressed to determine the
compatibility of intra-EU investment arbitration with Article 267 TFEU:

7) Are ISDS tribunals themselves eligible to mafke a preliminary reference to the CJEU?

99 Andrés Delgado Casteleiro, ‘Disconnecting from the Energy Charter Treaty: Disconnection clauses and normative
conflicts between European Union law and the Energy Charter in Treaty’ forthcoming in The EU and investment arbitration under the
Energy Charter Treaty, edited by A Dimopoulos, Cambridge University Press. p 13. Available here:
https://www.academia.edu/32822278/Disconnecting_from_the_Energy_Charter_Treaty_Disconnection_clauses_and_normative_c
onflicts_between_European_Union_law_and_the_Energy_Charter_Treaty p Andrés Delgado Casteleiro.

100 Patent Court, Opinion 1/09, ECLI:EU:C:2011:123, para. 70.

101 Electrabel v. Hungary, ICSID Case No. ARB/07/19, Awatd, 25 November 2015, paras 4.153 - 4.156 with reference to Case
C-126/97, Eco Swiss, ECLEEU:C:1999:269, para. 40 and Opinion 1/09, para. 78. In Opinion 1/09, the CJEU ultimately denies the
compatibility of the envisaged Patent Court, because it would interpret and apply EU law. In Eco Swiss, the CJEU made clear that the
application of EU law in commercial arbitration is legitimate, but only conditional upon the existence of the possibility for Member
States to review the compatibility with EU law during the proceedings for recognition and/or enforcement and declaring that the
New York Convention must be interpreted in that way, para. 38 — 39.

102 Opinion of Advocate General Wathelet, Case C~284/16, Slowakische Republik v Achmea, ECLIEU:C:2017:699, paras. 133
—134
103 Settled case-law; see, e.g., Accession to the ECHR, Opinion 2/13 (ECHR accession), ECLI:EU:C:2014:2454, para. 176
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7) Is the possibility of review of awards sufficient to gnuarantee that the preliminary reference procedure is available
to the Member States own courts?
i) Can infringement proceedings initiated by the Commission ensure compatibility with Article 267 TFEU?

No definitive answer to these questions is found in the EU Treaties or CJEU case law. The opinions of
Member States, the Commission, legal experts and AG Wathelet appear divided on these issues. We find
grounds to seriously doubt that any of these questions should be answered in the affirmative. Hence, the
arbitration clause in the ECT in its application between the EU Member States is — as it now stands — not
compatible with Article 267 TFEU.

i) Are ISDS tribunals themselves eligible to make a preliminary reference to the CJEU?

According to the CJEU private arbitration tribunals cannot be considered a court or tribunal of a Member
State as requited by Article 267 TFEU and therefore do not have the right to refer questions to the
CJEU.!% The requirements for a tribunal to be considered a court or a tribunal in the terms of Article 267
TFEU are the following: a) the tribunal must be established by law, b) it must be permanent, c) its
jurisdiction must be compulsory, d) its procedure must be zuter partes, e) it must apply rules of law and f) it
must be independent.!?

Where a tribunal fulfils the requirement of settling a dispute according to the law, in the CJEU’s view a
private arbitration tribunal still fails to meet the requirements of Article 267 TFEU if there is no obligation
to settle the dispute through arbitration, but instead both parties gave their free consent to arbitration
(even if provided for as part of a contract), and there is no possibility for Member States to intervene.!%
On these grounds, the CJEU concluded in the Nordsee case, that the link between the arbitration procedure
in this instance and the organization of legal remedies through the courts in the Member State in question
is not sufficiently close for the arbitrator to be considered as a court or tribunal of a Member State’.107

The BGH is convinced — ‘without any doubt’ — that the .Achmea tribunal does not fulfil these requirements
for being eligible for preliminary reference,'® because an ISDS tribunal constituted under the Netherlands-
Czechoslovakia BIT is not permanent, not compulsory and only leaves limited role for the respondent
Member State.!” The BGH however points to the other avenues that could guarantee the compliance with
Article 267 TFEU. For example — in theory — a Member State court can initiate a preliminary reference ‘on
behalf of” the ISDS tribunal.''” However, although it is possible under German law for an ISDS tribunal to
call upon a German Court to refer certain questions to the CJEU, this option is excluded according to the
applicable UNCITRAL rules.!!!

The recent Opinion of AG Wathelet argues strongly in favour of regarding an ISDS tribunal that is
constituted under the Netherlands-Czechoslovakia BIT a court or tribunal of a Member State in the terms
of Article 267 TFEU. Wathelet considers all the requirements established by CJEU case law as fulfilled in
this case, and further claims to identify a trend in the CJEU case-law towards applying these requirements
more generously.'!? This position therefore requires a closer analysis with reference to the ECT in
particular.

a)  the tribunal must be established by law

In case of an intra-EU ISDS tribunal, this requirement is easily satisfied, since it is established by
international treaty. '3 In Nordsee, the CJEU even deemed a contract between private parties

104 Case 102/81 Nordsee v Reederei Mond, ECLI:EU:C:1982:107, paras. 10-13; See also Case C-126/97, Eco Swiss,
ECLLIEU:C:1999:269, paras 34 and 40.

105 Opinion of Advocate General Wathelet, Case C284/16, Slowakische Republik v Achmea, ECLI:EU:C:2017:699, para. 86 with
reference C-394/11, Belov, EU:C:2013:48, pata. 38 and the case-law cited.

106 Case 102/81 Nordsee v Reederei Mond, ECLI:EU:C:1982:107, paras. 10-12.

107 Case 102/81 Nordsee v Reederei Mond, ECLI:EU:C:1982:107, para. 13.

108 Achmea, BGH, 1 7B 2/15, 3 March 2016, para. 46 — 47, with reference to Nordsee.

109 Ibid. para. 49.

110 Ibid. para. 52 with reference to Case 102/81 Nordsee v Reederei Mond, ECLI:EU:C:1982:107, para. 14.

111 Ibid. para. 52.

112 Opinion of Advocate General Wathelet, Case C~284/16, Slowakische Republik v Achmea, ECLI:EU:C:2017:699, para 88

with reference to C-109/88, Handels- og Kontorfunktionarernes Forbund i Danmark, EU:C:1989:383; C=377 /13, Ascend; Beiras Litoral ¢ Alta,
Auto Estradas das Beiras Litoral e Alta, EU:C:2014:1754 and C-555/13, Merck Canada, EU:C:2014:92. 'This case-law is commented on

below.
113 Opinion of Advocate General Wathelet, Case C-284/16, Slowakische Republik v Achmea, ECLI:EU:C:2017:699, para 96.
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sufficient.!'* An ISDS tribunal established under the ECT is established by law, namely by the ECT in
conjunction with the applicable arbitration rules and therefore international law.

b) it must be permanent

AG Wathelet maintains that according to previous case law, permanence may be assessed with regards
to the arbitration institution and not with regards to the single arbitration tribunal.!’> In the given case,
the reference to the Stockholm Center of Commerce was therefore sufficient.

If one accepts that the requirement of permanence is evaluated with a view to the arbitration
institution, this requirement could also be considered met by the arbitration clause in the ECT.
According to Article 26 ECT, ISDS disputes may be submitted to ICSID (Article 26 (4)(a)(i) ECT), to
an ad hoc tribunal under UNCITRAL Arbitration rules (Article 26 (4)(b) ECT) ot to the Stockholm
Center of Commerce (Article 26 (4)(c) ECT).

However, since each individual tribunal is established anew with a unique composition of arbitrators,
applying the requirement of permanence to the arbitration institution seems less convincing. In the
cases of UNCITRAL and the SCC, these institutions only provide rules for the constitution of
tribunals; the tribunals themselves are rather clear examples of ad hoc courts or tribunals.

¢)  dts jurisdiction must be compulsory

Wathelet considers the jurisdiction of the ISDS tribunal compulsory, with reference to previous CJEU
case law. However, in doing so he equates the arbitration clause in the underlying BIT with national
laws providing for arbitration.!'¢ In the two cases referred to, arbitration is provided for by national
law; in one case there was a choice between ordinary courts and arbitration. In Handels- og
Kontorfunktionarernes Forbund i Danmark, the Industrial Arbitration Board was established by Dutch
labour law; one aspect that led the CJEU to find this tribunal to constitute a court was that ‘[tlhe
composition of the industrial arbitration board [was] thus not within the parties' discretion’. 17
Similarly, the jurisdiction of the private arbitration body in Merck Canada was compulsory according to
Portuguese law and thus did not depend on the agreement of the parties.!'® The arbitration tribunal
dealing with taxation in question in Ascendi Beiras Litoral e Alta, Auto Estradas das Beiras Litoral ¢ Alta
was considered a national court by virtue of the Portuguese constitution — although in this case the
claimant could have opted for ordinary courts as well.!!?

The meaning of compulsory according to the CJEU therefore seems to require that jurisdiction is not
merely ‘subject to the prior expression of the parties’ will to submit their dispute to arbitration’;!?
instead in all cases, the route to arbitration originated in national law. Precisely this aspect led the
CJEU in Nordsee to reject commercial arbitration as a court of a Member State in the terms of Article
267 TFEU.1?! The Court stated that ‘when the contract was entered into [in 1973] the parties were
free to leave their disputes to be resolved by the ordinary courts or to opt for arbitration by inserting a
clause to that effect in the contract.”'??

Therefore, the compulsory jurisdiction requirement for an ISDS tribunal established under the ECT is
arguably not met. This may depend on whether one regards — as Wathelet does — an international
treaty as analogous to national law,!?3 or as analogous to a contract, which at the time it was entered
into left it up to the contracting parties to decide whether they would opt for arbitration or for
ordinary courts. However, the former interpretation would mean that this compulsory jurisdiction

114 Case 102/81 Nordsee v Reederei Mond, ECLI:EU:C:1982:107, para. 10.

115 Opinion of Advocate General Wathelet, Case C~284/16, Slowakische Republik v Achmea, ECLI:EU:C:2017:699, paras. 100
— 109, with reference to C=377/13, Ascendi Beiras Litoral ¢ Alta, Auto Estradas das Beiras Litoral e Alta, EU:C:2014:1754, paras. 25 - 26
and C-555/13, Merck Canada, EU:C:2014:92, paras. 24.

116 Opinion of Advocate General Wathelet, Case C~284/16, Slowakische Republik v Achmea, ECLI:EU:C:2017:699, paras. 110
—115.

117 C-109/88, Handels- og Kontorfunktionarernes Forbund i Danmark, EU:C:1989:383, para. 8.

118 C-555/13, Merck Canada, EU:C:2014:92, paras. 18 — 19, 24 — 25.

119 C=377/13, Ascendi Beiras Litoral e Alta, Auto Estradas das Beiras Litoral ¢ Alta, EU:C:2014:1754, paras. 24 — 34).

120 In Ascendi Beiras Litoral e Alta, Auto Estradas das Beiras Litoral e Alta, para. 29; Also referred to by Opinion of Advocate
General Wathelet, Case C~284/16, Slowakische Republik v Achmea, ECLIEU:C:2017:699, para. 113.

121 Case 102/81 Nordsee v Reederei Mond, ECLI:EU:C:1982:107, para. 10.

122 Ibid. para. 11.

123 Opinion of Advocate General Wathelet, Case C-284/16, Slowakische Republife v Achmea, ECLIEU:C:2017:699, paras 110
—119.
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requirement adds nothing which is not already covered by the ‘established by law’ requirement. A final
interpretation of this requirement is elusive, because of the unique architecture of investment
agreements, to which the claimants who initiate disputes are not contracting parties.

d)  its procedure must be inter partes

Wathelet maintains that the zuter partes principle is respected by numerous provisions of the
UNCITRAL rules, and this would appear to be met by the ECT arbitration clause.!>*

e) it must apply rules of law
Clearly an ECT based investment tribunal applies rules of law.
) it must be independent

Wathelet contends that the ISDS tribunal suffices the independence and impartiality
requirements.!?> However, in light of the recent extensive debate — and widespread concern —
about the impartiality of ISDS tribunals, one may question whether they would suffice the
impartiality threshold for being considered a tribunal or a court of a Member State. Ultimately,
such an assessment depends on whether one accepts that the respective rules ensuring
independence suffice to fulfil rule of law standards which are applied to courts.

Finally, as to the question of whether the ISDS tribunal can also be considered a court gfa Member State,
Wathelet compares the tribunal to the Benelux Court that gave rise to the judgment in Dior. In that case,
the CJEU accepted the Benelux Court as constituting a court ¢f @ Member State because it was common to
several EU Member States. 1?0 This comparison seems questionable even for tribunals under the
Netherlands-Czechoslovakia BIT. Under the ECT, each ISDS tribunal is established as an individual
tribunal and not ‘common to several Member States’. Further, one should note that according to Article
350 TFEU the Benelux states enjoy a special status in the EU Treaties. An additional problem emerges if
the investment tribunal is located outside the EU.'?” This problem can only be circumvented if one refers
again to the arbitration institution instead of to each tribunal.

To conclude, the requirements of compulsory jurisdiction, permanence and impartiality appear
not to be met. An ISDS tribunal under the ECT (or even the Netherlands-Czechoslovakia BIT)
cannot therefore be regarded as a court or a tribunal of a Member State in the terms of Article 267
TFEU.

It also seems somewhat implausible to accept investment tribunals automatically as courts in the
terms of Article 267 TFEU.!8 None of the investment arbitration tribunals constituted to date
appear to have considered themselves eligible to make a preliminary reference (partly based on
CJEU case-law).!?* To the knowledge of the authors, no investment tribunal has ever attempted to
initiate this procedure, nor can we see any incentive for them doing so. In order to make such an
avenue credible and reliable, an agreement to that end between the arbitration institution or
between the ECT Members would seem to be required, at the very least.

In practice, the Electrabel tribunal rather argued that the inability to make such a reference does not
undermine the allocation of powers within the EU judicial system or threaten the uniformity of
interpretation of EU law for two main reasons. Firstly, the tribunal pointed to the discretion that is
inevitably anyway left for judicial bodies under Article 267 TFEU: the acte ¢lair doctrine grants national
courts a degree of discretion as to whether they want to refer a question to the CJEU, and many coutts
outside the EU interpret EU law without having the option of preliminary reference.!?
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Secondly, based on Eco Swiss, the tribunal noted that if ISDS tribunals do not fall under Article 267 TFEU,
this is not a problem provided that Member States remain in control over the interpretation of EU law
through enforcement proceedings.!3! However, as discussed below, such control is far from guaranteed.

7) Is the possibility of review of awards sufficient to guarantee that the preliminary reference procedure is available to the
Mentber States own courts?

In Eco Swiss, the CJEU stated that if tribunals are not eligible to make a preliminary reference, unified
interpretation of EU law must be ensured through annulment proceedings by the Member States.!3?
According to the principles established in Ec Swiss, if annulment of awards is possible on grounds of
public policy or ordre public, such annulment grounds must be interpreted as covering EU law public
policy.!® An award must therefore not necessarily be annulled because of a violation of EU law, but only if
the rules violated or in question are fundamental to the EU legal order.!3*

AG Wathelet argues that recognition and enforcement proceedings before domestic courts would suffice
to ensure uniform interpretation of EU law and the compatibility with EU public policy objectives and
therefore ensure the effectiveness of Article 267 TFEU.!3> In his opinion, the Netherlands-Czechoslovakia
BIT is deemed not capable of undermining the effectiveness of the EU’s judicial system — even if its ISDS
tribunals are not eligible to use the preliminary reference procedure!3® — precisely because “the awards
made by the arbitral tribunals cannot avoid review by the national courts™:

That review may be carried out in the context of an action to set aside the arbitral award before the
courts of the seat of the arbitration orin the context of an objection to a request for recognition and
enforcement of the award before the courts of the country in which recognition and enforcement
of the award are sought in accordance with the Convention for the Recognition and Enforcement
of Foreign Arbitral Awards, signed at New York on 10 June 1958 (‘the New York Convention’).!3

It should first be emphasised that the architecture of the ECT’s arbitration clause is
fundamentally distinct from the Netherlands-Czechoslovakia BIT, because that BIT does not
allow investors to submit a dispute for arbitration to ICSID.

As noted above, disputes under the ECT may be submitted to ICSID (Article 26 (4)(a)(i) ECT), to an ad
hoc tribunal under UNCITRAL Arbitration rules (Article 26 (4)(b) ECT) or to the Stockholm Center of
Commerce (Article 26 (4)(c) ECT). Accordingly, arbitral awards can be enforced according to the New
York Convention (Article 26 (5)(a)(i) ECT) or according to the ICSID Additional Facility rules (Article 26
(5)(a)(ii) ECT). Awards in Additional Facility cases are also subject to the recognition and enforcement
regime of the New York Convention.!3 If a dispute is settled according to the ICSID Convention as
Article 26 (4)(a)(i) ECT provides, however, the award will also be enforced according to the ICSID
Convention.

Secondly, the ECT’s arbitration clause does not ensure that the seat of arbitration is located in an EU
member state. Indeed, there is still nothing to ensure that the seat of the arbitration is located within a
member state even if only the UNCITRAL rules apply — as under the Netherlands-Czechoslovakia BIT.!%
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135 Opinion of Advocate General Wathelet, Case C-284/16, Slowakische Republik v Achmea, ECLI:EU:C:2017:699, paras. 238
— 244,

136 Lbid., paras 232-3.

137 1bid., para 239.

138 According to Article 3 of ICSID Additional Facility Rules, the ICSID Convention does not apply.

139 Advocate General Wathelet relies on the fact that “Article 8 of the BIT entrusts the President of the SCC Arbitration

Institute, established in a Member State, with the appointment of the arbitrators” and that in the specific case “by its procedural order
of 19 March 2009, the arbitral tribunal fixed the seat of the arbitration on the territory of a Member State, namely in Frankfurt am
Main”, see, Opinion of Advocate General Wathelet, Case C~284/16, Slowakische Republik v Achmea, ECLI:EU:C:2017:699, para 247.
As a result and in accordance with Article 1059 of the German Code of Civil Procedure, the tribunal’s award would be “amenable to
an action for annulment before the German courts, which will therefore be able, in that context, to ensure the uniformity of
interpretation of EU law and compliance with the European public policy rules”, see ibid. paras 246-7. However, the Achmea tribunal
chose to fix the seat of the arbitration on the territory of a Member State, the law of which permitted review of its award - but they

19




a) Avenues to review awards

It is widely accepted that the grounds for annulment under the ICSID arbitration rules are considerably
more limited than those under the New York Convention.

The New York Convention permits national courts to refuse to recognise and enforce an award on the
grounds that this would be contrary to the public policy of that country.'4 Therefore in the case of a non-
ICSID award, a State might invoke Article 5(1)(a) of the New York Convention, arguing that the tribunal
did not have jurisdiction under the ECT. Second, a State might try to resist enforcement on the basis of
Article 5(2)(b) of the New York Convention, with the argument that enforcing the award would violate EU
public policy. If enforcement is sought in an EU Member State, the enforcing court would have to apply
the principle established in Eco Swiss.!4!

ICSID provides no such equivalent for review. Even the Electrabel tribunal admitted that the Member
States will have considerably less control over for ICSID awards due to the very limited grounds for
annulment.!*? Under the ICSID convention, States are obliged to recognize and enforce any award ‘as if it
were a final judgment of a court in that State’, Article 54 (1) ICSID Convention. Art. 53(1) provides that
the award shall not be subject to any appeal or to any other remedy except those provided for in the
Convention. The dominant opinion in the literature accepts that there is hardly room for review of awards
including on grounds of ordre public under the ICSID convention.!¥ An ICSID awards can only be
challenged on grounds of sovereign immunity outside the ICSID annulment proceedings.!* However, a
minority opinion in the literature asserts that domestic rules of recognition and enforcement apply because
of the similarities of awards with domestic judgments. However, so far this has not been tested by any
domestic court.!4

The Electrabel tribunal argued in this respect that, because the EU ratified the ECT, the absence of review
of ICSID awards with regard to EU compatibility must be in compliance with Article 267 TFEU.'¢ This is
not a valid argument under EU law, because even the EU legislator cannot derogate from EU primary law
and secondly because the ICSID convention itself cannot form part of EU legal order, since the EU is not
and cannot be party to the ICSID convention.!#’

In the literature, it has therefore been suggested that either only the reference to ICSID in the ECT should
be inapplicable between EU Member States, or that Member States could feel compelled by the threat of
potential infringement proceedings to follow the minority opinion in the literature and nevertheless review
an ICSID award in light of EU ordre public.'*8 The two latter options have to be considered as rather
hypothetical as they stand in contrast with the dominant opinion and practice.

In any case, if an ICSID award is enforced outside the EU, there are no legal means to ensure EU
law compatibility,!*® or chance for a review on grounds of EU public policy. Non-EU courts are
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neither eligible under Article 267 TFEU to request a preliminary reference, nor can they be
obliged to do so under international law.’® EU Member States are therefore only in a limited
number of cases in the position to initiate preliminary reference procedures, that is in non-ICSID
awards that are being enforced before an EU court. Whether such a case occurs depends entirely
on the arbitration institution the investor chooses, on the state in which the arbitration tribunal
will be located, and on the state in which enforcement is sought.

b) Limits to review

In Eco Swiss, the CJEU made clear that public policy exception must be interpreted as including EU public
policy.’®! The CJEU thereby obviously implied that a breach of “not so fundamental” EU law through an
award is legitimate and will therefore not undermine the judicial system of the EU. The CJEU accepted
this limitation in private arbitration for reasons of efficiency.!® The BGH raises the question whether it is
problematic in the terms of Article 4(3) TEU that the Member States established such an arbitration
regime in the first place, but answers this question in the negative because of the previous case law
accepting limited review in private arbitration.!>3

However, in the literature is has been questioned whether this conclusion can be transposed to investment
arbitration, as — in contrast to private parties — Member States are under a direct obligation to obey all EU
law.154 Furthermore, in the case cited by the BGH (i.e. Renaul?), the CJEU did not find the limited review
problematic because the State in which the enforcement was sought had to ensure that the State in which
the judgment originated complied with the preliminary reference procedure.!>> Therefore, this case rather
concerns the recognition and enforcement of judgments between different Member States’ courts and is
therefore a matter of mutual trust, which is discussed in the next section.

Even in the case of non-ICSID awards that undergo review by the EU Member States, it is
therefore questionable whether the limitation of possible grounds for review is legitimate.

Notably, Wathelet responds to the above concerns by encouraging EU Member States to avoid relying on
the ICSID Convention, meanwhile insisting that these risks are overstated and merely hypothetical.'>* He
concludes that that “the effectiveness of the EU judicial system would remain intact” because the
Commission may bring an infringement action against any Member State which failed to pursue such
review in its national courts.

#z) Can infringement proceedings initiated by the Commission ensure compatibility with Article 267 TFEU?

It has been argued in the literature and by the AG Wathelet, that the Commission can still bring
infringement proceedings under Article 258 and 260 TFEU against any Member State which failed to
pursue such review in its national courts, as well as in cases of non-reviewability.!>” The tribunal in
Electrabel also relied on this argument.!58
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Although such infringement proceedings might function as a last resort, they are not reliable means for
ensuring the uniform interpretation and application of EU law or the allocation of judicial powers. Rather,
they create a situation of legal uncertainty that might force EU Member States into an illegal situation only
to wait for an infringement proceeding to resolve EU law conflicts or interpretation questions. Such a
situation is neither desirable for the EU Member States’ courts nor for the investors or any party involved
in the dispute.

It is also highly questionable what would be the practical purpose of bringing such infringement
proceedings against a Member State which is first hauled into an investment arbitration and, having failed
to defend its case, is then subsequently hauled into enforcement proceedings in a third state, the courts of
which are neither bound to recognise the issue of uniformity of EU law, nor under the control of the
Member States in question.

The on-going Micula enforcement may be a case in point. In January 2017, the UK High Court stayed
enforcement of the Award pending the CJEU’s ruling on annulment of the Commission Decision — on the
basis of the “principle of sincere cooperation” in Art. 4(3) TEU.!*® The UK Court however refused the
request submitted by Romania and the EU Commission to set aside a 2014 court order registering the
ICSID Award.

The Micula claimants ate also seeking enforcement in the US. The EU Commission intervened in February
2016 as amicus curiae in support of Romania's appeal pending before the US Court of Appeals for the
Second Circuit, stating that “as a matter of E.U. law, Romania is squarely prohibited from complying with
the Award”.!®” The Commission therefore argued that a decision in the US ordering Romania to pay the
awarded compensation “renders ineffective — and thus invalidates — an official E.U. act ordering
Romania not to pay that compensation”.!®! The Commission urged the court to “avoid unnecessary
interference with the enforcement and efficacy of the E.U. legal order” by having regard to “three long-
standing doctrines of judicial restraint designed for instances where important interests of foreign
sovereigns are squarely implicated: the doctrine of international comity, the act of state doctrine, and the
foreign sovereign compulsion doctrine”.!%2 Notwithstanding the merits of these arguments, ensuring that
the Commission’s prohibition of Romania from complying with the Award is duly respected by Courts in
all jurisdictions where such enforcement might be sought would seem to be a practical impossibility.

Even if the US Courts are successfully persuaded to “avoid unnecessary interference with the enforcement
and efficacy of the E.U. legal order”, this cannot lay to rest the widely held concerns about ensuring the
effectiveness of the EU’s judicial system in the face of the ISDS system. If the CJEU upholds the
Commission Decision and finds that the Micula Award does violate EU law, but the Commission fails in its
attempt to block enforcement of that Award in the US, there can no longer be any illusions. The ostensible
“supremacy” of EU law is reduced to little more than rhetoric in the world of international investment law.

The major strength of this system of international investment arbitration is precisely the capacity
for enforcement in third states which are not bound by the law of the host state. Therefore, no
matter what incompatibilities can be found between EU law and any treaty to which the EU is a
party and which provides recourse to ISDS, such proceedings do and will impose practical
limitations on the EU law mechanisms available to ensure that the CJEU can fulfill its role as
ultimate guardian of EU law. This is all the more so — but not exclusively — when proceedings are
initiated under ICSID. And in the case of the ECT, these risks are unambiguous.

c¢) Mutual Trust

In determining whether intra-EU investment arbitration based on the ECT can be considered part of
Article 267 TFEU and therefore compatible with Article 344 TFEU, the principle of mutual trust should
be taken into account when assessing the purpose of those provisions.

159 VIOREL MICULA et al v Romania, Case No: CL-2014-000251. [2017] EWHC 31 (Comm).
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10.
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The CJEU has declared mutual trust a fundamental principle of the EU legal order.!93 According to this
principle, EU Member States are ‘required to presume that fundamental rights have been observed by the
other Member States’.!* Although, this principle applies 7z particular to the area of freedom, security and
justice, the formulation ‘in particular’ indicates that it is in principle relevant for all fields of EU law.
Further, the CJEU made clear in West Tankers, that also in the field of civil and commercial disputes, the
EU legal order aims at strengthening the ‘the trust which the Member States accord to one another’s legal
systems and judicial institutions’.!®> The CJEU also found the fact that the ECHR accession agreement
would have led in practice to the establishment of a mechanism for double checking the compliance of
other Member States with fundamental rights was sufficient to declare the agreement incompatible with
the autonomy of EU law.!60

If the principle of mutual trust compels Member States to refrain from submitting to national judicial
review such sensitive concerns as the protection of the fundamental rights in other Member States, why
should they be allowed to expand a parallel system of justice for certain economic actors? Kokott and
Sobotta ask: “If Member States trust each other sufficiently to support the free movement of judgments or arrest warrants,
why do they need a special system of legal protection for investors?'97 They further argue that the fact that investors
enjoy an additional avenue for judicial remedy that can even be pursued in parallel with proceedings before
domestic courts — as the Vattenfall II case demonstrates — may ultimately undermine the rule of law
principle of equal access to justice.!®® Such parallel claims are prohibited for everyone else within the EU
legal order.

In Eureko, the Commission raised the argument that intra-EU investment arbitration also undermines the
mutual trust between EU Member States. The Commission points out that ‘{m]utual trust in the
administration of justice in the European Union is one of the principles regarded as necessary by the
European Court of Justice for the sound operation of the internal market’.1%

The Binder v. Czech Republic tribunal — deciding an intra-EU BIT dispute — rejected this argument, declaring
mutual trust a ‘soft-law’ principle.!'”” AG Wathelet also rejects an infringement of the principle of mutual
trust, because — so he argues — there is no guarantee that an individual could rely on an international treaty
before national courts and that therefore ‘recourse to international arbitration is the only means of giving
full practical effect to the BITs by creating a specialized forum’!

However, in the case of the ECT, Member States courts are obliged to apply the ECT rules as an integral
part of EU law. Further, according to EU law, individuals can rely on international treaties when ‘the
nature and the broad logic of the latter do not preclude [such a review| and, in addition, the treaty’s
provisions appear, as regards their content, to be unconditional and sufficiently precise’.!”? This is likely to
be the case for investor protection provisions, since this is their very purpose. Investment arbitration is
therefore not a necessity but an additional benefit. If mutual trust is understood as a fundamental principle
of EU law, the mere fact that the EU is party to the ECT does not diminish its effect.!”

As Kleinheisterkamp rightly points out, deficiencies in the judicial systems of other Member States are
general problems that ‘that every merchant, service provider, or worker faces’.!”* Therefore, in order to
remedy such deficiencies, the EU is maintaining several programmes such as capacity building, training for
judges or technical assistance to domestic judiciaries with the aim of ultimately guaranteeing equivalent
standards of judicial protection EU-wide. The parallel system of investment protection and atbitration
arguably does not fit into this picture but rather contributes to fuelling mistrust.!”
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This parallel system of investment arbitration appears to be hardly reconcilable with the principle of mutual
trust and creates an imbalance of judicial protection.

d) Non-Discrimination

Article 18 TFEU prohibits ‘any discrimination on grounds of nationality’. The Commission has argued that
ISDS claims brought under intra-EU BITs are incompatible with Article 18 TFEU.!7¢ It has been argued
that ISDS may violate the principle of non-discrimination because it constitutes a privilege only accorded
to certain investors.!”” According to the CJEU case law, such a privilege is only discriminatory if the non-
privileged person is in an objectively comparable situation.!”

AG Wathelet recently relied on a comparison between BITs and double tax conventions to dismiss any
potentially discriminatory effect of an ISDS clause.!”” The CJEU has made clear in its case law on double
tax conventions that if the benefit is considered an integral part of a bilateral agreement and contributes to
the overall balance of the agreement and cannot be separated from it, such difference in treatment is
legitimate.'® The fact that those reciprocal rights and obligations apply only to persons resident in one of
the two contracting Member States is then to be understood as an inherent consequence of bilateral double
taxation conventions.!8!

Others, including the Commission,'8? are sceptical about the validity of this comparison. The BGH points
out, that in contrast to the double taxation convention, the remainder of a BIT agreement would still make
sense without the arbitration clause; an absence of such would not undermine the overall balance.!8? The
same can be said to be true for the ECT.

The purpose of a double tax convention is to avoid double taxation for individuals that could otherwise
occur in cross-border trade. The exemptions from tax only function on reciprocal terms. Tax exemptions
or benefits are therefore indeed an integral part of such a reciprocal agreement. However, in the case of the
ECT, judicial remedy can be sought before national courts and is not indispensable for the remainder of
the ECT.'® Whereas a double taxation convention does not make sense without the reciprocity, the
possibility of submitting a claim to investment arbitration is clearly an additional benefit, which is only
granted to the investor because it is a national of the other state party. Moreover, prior to the Lisbon treaty
double tax conventions were specifically encouraged by the Treaties if not even required (Article 293 EC
Treaty), which is not the case for intra-EU investment arbitration. 83

On first sight, this does not apply to the present question. Under the ECT, the EU and all Member States
are contracting parties and therefore all EU investors enjoy equal protection under the ECT on a reciprocal
basis. 186

However, this has changed due to Italy’s recent withdrawal from the ECT, as a result of which Italian
investors will lose any such protection when they invest in other contracting parties to the ECT.! The
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complete effect of withdrawal is not imminent because the “sunset” clause of the ECT'8® provides for
investment protection — including the consent to arbitration - to be maintained for investments made
before the withdrawal coming into effect (i.e. January 2016) for another 20 years (i.e. January 2030).
Nonetheless the breach of the principle of non-discrimination has now become a distinct possibility as
regards the intra-EU application of the ECT. This could lead to the arbitration clause being void.
However, opinions on the legal consequences differ.

In the literature it has been proposed that such an arbitration clause would either have to be eliminated, or
expanded by applying the Most-Favored-Nation (MFN) approach.!® The case law in this regard has been
interpreted differently. AG Wathelet maintains that Article 18 TFEU does not contain a MEN principle.!?
The BGH on the other hand reads the CJEU case law in precisely this way. Accordingly, the consequence
of discriminatory treatment is that the party discriminated against can claim access to the same
treatment.'”! If one follows the BGH, the arbitration clause has to be expanded to all EU investors,
including Italian investors or investors of any EU Member State that withdraws from the ECT. Article 18
TFEU will not have the effect of making the arbitration clause inapplicable to any intra-EU arbitration
between an EU Member State and an EU investor where both home and host states remain members to
the ECT. On the other hand, one can also find support in the literature for the elimination of an
arbitration clause on grounds of the principle of non-discrimination.!??

B. Substantive Incompatibilities

In this section, we briefly outline the main concerns about the substantive incompatibility of the ECT’s
investment protection standards with EU law. As a preliminary point it is important to note that for the
putrposes of determining if the ECT’s arbitration mechanism is compatible with EU law, it is nof crucial to
determine the substantive compatibility of the ECT with EU law.!?? This is because, from an EU law
perspective, a finding of substantive incompatibility regarding standards of investment protection is not
strictly necessary to establish the incompatibility of the arbitration clause with EU law. Article 344 TFEU
does not concern substantive compatibility, but the maintenance of the allocation of judicial powers within a judicial
systemr. The CJEU has made clear that the fact that procedural rules of an ‘external’ court or tribunal pose a
risk of undermining the exclusive jurisdiction is sufficient for declaring a breach of Article 344 TFEU; no
actual substantive compatibility is required.!**

This question of conflict has however arisen in the legal arguments of various tribunals tasked with
deciding intra-EU ISDS cases. There are a number of possible reasons for this. One is that, in attempting
to show that Article 344 TFEU is not violated by intra-EU ISDS cases, tribunals have sought to
demonstrate that their arbitral award need not concern the interpretation or application of EU law (which
would be prohibited by Article 344 TFEU) precisely because the applicable investment law is compatible
with EU law. In this very reasoning however, tribunals have ultimately applied or interpreted EU law.!%

Another reason, specific to the ECT is that its Article 16 expressly prohibits the lowering of the standards
of investment protection established by the agreement. Therefore the Commission has itself had occasion
to claim that the substantive standards of protection within the EU are equivalent to those provided for in
the ECT."¢ The Commission’s position requires a delicate balancing act, as there is an obvious tension in

188 ECT Article 47 (3).

189 Thomas Eilmansberger, ‘Bilateral Investment Treaties and EU Law’, 46 Common Market Law Review 383 (2009), 402.

190 Opinion of Advocate General Wathelet, Case C~284/16, Slowakische Republik v Achmea, ECLI:EU:C:2017:699, para. 76.
191 Achmea, BGH, 1'ZB 2/15, 3 March 2016, para. 77 with reference to Case 235/87, Mattence,, ECLI:EU:C:1988:460, para 23
and C-85/96, Martinez Sala, ECLI:EU:C:1998:217, para. 63.

192 Thomas Eilmansberger, ‘Bilateral Investment Treaties and EU Law’, 46 Common Market Law Review 383 (2009), 402.

193 Also, the Commission has argued that substantive incompatibility is a matter of jurisdiction: In Isolux v Spain, the

Commission in its amicus brief recommended to stay proceedings until the Commission has decided over potentially illegal state aid
as requested by Spain while citing the Mzcula saga, see Isolux Infrastructure Netherlands B.1. v. Kingdom of Spain (SCC Case No. 2013 /153),
Award, 21 January 2016, paras. 622. See, also Advocate General Wathelet, who is analysing the compatibility of the underlying BI'T
with EU law to determine whether a tribunal would interpret EU law, paras. 179 et. seq.

194 Also noted by the BGH in Achmea, BGH, 1 ZB 2/15, 3 Match 2016, para. 44 with reference to with reference to Opinion
2/13, ECLI:EU:C:2014:2454, para. 207.
195 See, e.g. Electrabel S.A. v. Republic of Hungary ICSID Case No. ARB/07/19. Decision on Jurisdiction, Applicable Law and

Liability, 30 November 2012 para. 4.165, citing Mafezini v Spain (1CSID Case No. ARB/97/7) (Argentina/Spain BIT), Award of 13
November 2000, para. 69 in which the arbitration tribunal interpreted EU law.
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25




simultaneously insisting that there is potential for conflict with standards in IIAs and that the EU law
already guarantees adequate and equivalent protection.

The case of the ECT is therefore comparable to the MOX Plant case, discussed above.!?” As far as an area
is covered by EU competence, the international treaty is an integral part of EU law. In such a case the
ISDS tribunal would decide upon EU law.

For the purposes of this discussion, it is important to highlight the probability of material conflict between
these two legal regimes, as awards rendered by arbitral tribunals may raise issues of incompatibility with
EU law, and Member States have an obligation to eliminate incompatibilities in posterior treaties (prior to
their accession to the Union — see Section III.A below). Potentially, clashes between these regimes may
occur when either the legal environment that is specifically protected under the ECT changes due to
developments in EU law, or when specific guarantees or benefits given by the host state to the investor are
in breach of EU law.!%8

It is clear from the case law of the CJEU, that the primacy of the EU Treaties over international
agreements will prevail in the case of any conflict between those agreements and the Treaties.!”” However,
international agreements to which the EU is a party form a part of EU law by virtue of Article 216 TFEU.
As such the ECT enjoys precedent over EU secondary law, and the ECT provisions would not necessarily
be in breach of EU law if incompatible with secondary law. The CJEU has ruled that “the primacy of
international agreements concluded by the Community over provisions of secondary Community
legislation means that such provisions must, so far as is possible, be interpreted in a manner that is
consistent with those agreements”.2%0

In the case of the ECT, conflict with EU primary law is possible, even likely. On a general level,
fundamental differences between these regimes are cleatly evident. The EU’s legal system concerns the
comprehensive regulation, facilitation and protection of economic activity and public policy objectives.
TFEU’s Atticles on freedom of capital movement (63 — 65), covering market access, and on the freedom
of establishment and services (49 and 56), covering national treatment, pursue largely similar aims to those
of I1As, as they are also essentially aimed at the liberalization of cross-border investments.?’! However, EU
law functions according to fundamentally different premises. Besides a general prohibition of restrictions
imposed by the Member States, the EU relies on harmonization at EU level, i.e. regulation, as a tool to
facilitate economic integration. The development of EU law — in contrast to the rigid commitments of
IIAs — therefore has to remain responsive to political developments within the EU Member states.
Restrictions on capital movement and freedom of establishment are subject to assessments of necessity
and proportionality. Furthermore, there is a comprehensive and elaborate jurisprudence on fundamental
rights protection, including the right to property, and the grounds on which restrictions on economic rights
might be justifiable.

In contrast, the investment protection regime — of which the ECT forms an important part — promotes
broad standards of protection, which may be aptly summarized as ‘comparatively more ambivalent and
thus susceptible to a more investor-friendly interpretation, [and leading to] potentially more lucrative
remedies’.?"2 The ECT itself guarantees fair and equitable treatment, national treatment, the protection of
specific guarantees and full protection and security.?%3 It further requires full compensation for direct and

provided by the relevant ECT standards”... The European Commission then develops at length the equivalence in substantive
protection between EU law and the ECT under different standards of treatment: fair and equitable treatment, encouragement and
creation of stable, equitable, favourable and transparent conditions, constant protection and security, no impairment by unreasonable
or discriminatory measures, no treatment less favourable than that required by international law, national treatment and most
favoured nation treatment, and expropriation. The European Commission adds that there is also, in its submission, an equivalent
procedural protection under the ECT and EU law on State aid, thereby equating what it describes as a “comprehensive EC system of
judicial review” with the settlement of investor-state disputes by international arbitration.”
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indirect expropriation.?** As highlighted below, these standards are not subject to the same limitations as
may be possible under EU law.

This also illustrates the likelihood of further infringement proceedings. AG Wathelet has recently argued
that there is only a single example of incompatibility — the Micula case — and that therefore the fear of a
systemic risk posed by awards being incompatible with EU law is ‘greatly exaggerated’.?’> In fact the
potential for clashes between substantive provisions of EU law and the ECT (as well as other ITAs) seems
quite significant. To date, only two ECT-based cases were won by investors: Eiser v Spain and EDF »
Hungary. But with 50 cases pending — 32 of which seem to be based on similar breaches to those in the
Eiser case — fears of a systemic incoherence that might threaten the function of the two parallel legal
systems are not at all ‘exaggerated’.

If infringement proceedings are required to address issues of substantive incompatibility, this undermines
not only legal certainty for investors, Member States, and other affected parties, but also other fundamental
pillars of EU legal order such as mutual trust and loyal cooperation.

Against this background, we seck to highlight below the nexus of potential incompatibilities with regard to
three areas: public policy, capital transfers and state aid.

i) Public Policy

Public policy measures that interfere with the ECT’s investment protection standards are only legitimate
under limited circumstance. Article 24(3) ECT only allows for restrictions that are necessaty for the
protection of essential security interests, for the respect of non-proliferation policies and ‘for the
maintenance of public order’. Article 24(2)(b) ECT permits measures necessary to protect human, animal
or plant life or health explicitly in the context of investment protection. However, these exceptions do not
apply to full security and protection (Article 12) and protection against expropriation (Article 13).

The regulation of public policy is organized fundamentally different under EU law. A number of public
interest issues enjoy particular weight under EU law. As Kleinheisterkamp elaborates, “actually all
fundamental freedoms of the internal market (i.e. also the free movement of goods, workers, and capital)
are subject to such public policy exceptions in the Treaty, by which the member states reserved the right to
suspend those freedoms to take regulatory measures for the sake of safeguarding national interests in
exceptional circumstances even at the expense of discriminating against nationals of other EU member
states.”200

Environmental protection is an important example. The EU is explicitly committed to attain a high level of
protection (Article 114(3) and Article 191 TFEU); to that end the EU endorses the “precautionary” and
the “polluter pays” principles and has enshrined the protection of the environment into the Charter of
Fundamental Right (Article 37 of the Charter of Fundamental Rights).

The CJEU has also found certain provisions of competition law as fundamental to the EU and therefore
an ordre public reason that could prevent enforcement of awards.?” As noted above, it was established in Eeo
Swiss that grounds for the annulment of awards must be interpreted as covering EU law public policy.?’

For the investment tribunals, the EU’s approach to the protection of public interests is of little note. At
most, EU law public policy justifications have played a role for the assessment of the general
reasonableness of the state measures.?’” Deference to such objectives, or the doctrine of “margin of
appreciation” have been inconsistently applied — and often rejected — by arbitral tribunals. Therefore, it is
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rather likely that investment tribunals constituted pursuant to the ECT continue to determine the
legitimacy of public interests without regard for public policy objectives legitimate under EU law.

In practice, variances over the balance of environmental policy and investment protection in EU law and
the ECT may not lead to any systematic resolution based on either legal method or political choice. Rather
— as the Vattenfall | ECT case clearly demonstrates — the economic threat of having to bear lengthy and
costly arbitration proceedings and exorbitantly high sums of compensation is likely to induce the
environmental authorities with limited resources to opt for the cheapest option: quick settlements that
satisfy the investor.2!? Critics and academics, as well as the UN High Commissioner for Human Rights
have long watned of such ‘regulatory chill.?!! In the recent infringement case against Germany as a
consequence of the settlement in the Vattenfall I arbitration, the CJEU reproached Germany for breaching
the EU Habitats Directive by authorizing the operation of a coal-fired power plant despite a flawed
environmental impact assessment.?!?

In this specific case, Kokott and Sobotta doubt “whether the Commission could obtain a finding of the
Court of Justice that there has been an infringement of EU law if the original environmental conditions of
the permit were not allowed under the Energy Charter”, where the infringement concerns the Habitats
Directive — secondary EU legislation — over which the obligations of the ECT would prevail 213

1) Capital transfer

The ECT’s capital transfer provisions?'# are equivalent to provisions in extra-EU BIT's which have already
been subject to infringement proceedings. In 2009, the CJEU found three member states — Austria,
Sweden and Finland — liable for failing to eliminate incompatibilities between the TFEU Articles
concerning restrictions on capital movements and the capital transfer provisions of their extra-EU BITs.215

Indeed capital transfer guarantees — which in most IIAs are unqualified — potentially “collide with the
powers of the Council, partially in co-decision with the European Parliament, to impose restrictions on the
free transfer of capital to and from third countries in exceptional circumstances” 2! This collision concerns
Article 64(2) TFEU which aims to ensure reciprocity of treatment of financial operators in third countries;
Article 66 TFEU concerning restrictions in case of serious difficulties for the operation of the economic
and monetary union; and Article 75 TFEU which permits freezing funds, financial assets, or economic
gains relating to terrorist or similar activities.

In the ECT, Articles 14 and 24(3) may be compatible with the latter of these objectives, as a public policy
exception to the capital transfer guarantee. But the first two are not permitted under the ECT exceptions.

However, some experts argue that the ECT should be distinguished as a mixed agreement to which the EU
is itself a party: “although Article 14 of the ECT on capital transfers is similar to the BIT provisions held to
be inconsistent with EU law in these cases, as the EU, as well as its member states, has entered into the
ECT, it can be seen as having limited its own competence to testrict capital movements in the Energy
Sector.” The authors note for instance, that the relevant articles of TEEU “permit, but do not require, the EU
to enact restrictions on capital movements.”!”
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A similar line of argument has been raised on the basis of the ECT’s priotity over secondary legislation.
Graham Coop — writing while in his capacity as General Counsel to the Energy Charter Secretariat -
submits that even though the “Communities’ powers to restrict freedom of movement of capital emanates
from an EU primary treaty... any exercise of those powers must be made via — at the most — EU
secondary legislation”.?!® Coop therefore argues that the ECT should prevail, at least with regard to third
countries.

7it) State Aid

Member States have an obligation under Article 107 TFEU not to distort the internal market through state
aid. This issue has been central to several key ECT cases decided to date, namely the AES>"° Electrabel,?>°
and EDF " arbitrations (each concerning Hungary’s termination of so-called Power Purchasing
Agreements), as well as the intra-EU BIT Micula case.??? The latter two cases (EDF and Micula) were won
by the investors. Even in AES and Electrabel however, the tribunals were unwilling to demonstrate
deference to the threat that an award of compensation would perpetuate a breach of EU state aid law.?2?
Rather both tribunals stressed the lack of any incompatibility between the ECT and EU law.

The issue of state aid in these cases arose from the “deal-sweeteners” made by Central and Eastern
European states’ to investors prior to their accession to the EU and their obligations under intra-EU BIT's
and the ECT to honour those deals.??* While EU accession brought the requirement to abolish
unauthorised state aid, litigation under the investment agreement threatened severe penalties for doing so.
As one scholar notes, when it comes to state aid, “a Member State's dilemma is manifest™:

“At the same time that it is responsible under EU law for ensuring the recovery of an
unauthorised state aid (and is subject to Commission prosecution, fines and private damages
actions if it fails to do so), a Member State may be enjoined from doing so under international
investor protection law principles. A State that proceeds with such a revocation will likely face an
investment arbitration, and possibly an award in damages that the courts of that State, like other
countries' coutts, have an international obligation to enforce.”’??

Perhaps more than in any other context, the potential conflict with EU state aid rules illustrates the central
tension between ISDS and the EU judicial system, as this goes to the core of the issues of enforcement
highlighted above. The Commission has long argued that a Member State’s compliance with an arbitration
award ordering compensation to the investor may iz itself be a breach of EU state aid rules, where the
measure challenged was the abolition of unauthorised state aid “since the damages would de facto re-

218 Graham Coop, ‘Energy Charter Treaty and the European Union: Is Conflict Inevitable?’, Journal of Energy & Natural
Resources Law, 27:3, 404-419, (2009) p 418
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allocate to the enterprise the forbidden economic benefit and thus perpetuate the illegal distortion of the
market” 220

The issue of state aid therefore concerns as much the possibility that enforcement of awards violates EU law,
as it does substantive conflict between EU law and investment protection. Kleinheisterkamp suggests that the
court of an EU member state “would be under the obligation to refuse recognition and enforcement of
such an award to the degree that it contradicts European competition law”, but that “the situation may,
however be different if the colliding international obligation is covered by (what is now) Article 351
TFEU”.27 As detailed below, the application of this Article to the ECT is fraught with complexities, and
the closest analogous case??® concerns the Swiss—Slovak BIT, an extra-EU agreement.

In the current wave of ECT cases concerning solar energy, EU state aid rules may also soon come into
play. One scholar has recently argued that these cases reveal “new possible conflicts between the ECT and
EU law” since the “policy changes seem to be required or, at least, encouraged by EU law”.??? The
Commission’s 2014-issued “Guidelines on State aid for environmental protection and energy”, aim at the
integration of the concerns of environmental protection, energy security, and competition:

“To this end, they introduce new rules concerning State aid for renewable energy that urge
Member States to transit to more market friendly measures in support of renewable energy. More
specifically, they provide, amongst others, that the (1) price of green certificates systems should
be established by demand and supply in the market, (2) all aids should be granted through a
competitive bidding process from 2017, and (3) operating aid should take the form of a premium
in addition to the market price.”?3

Insofar as these guidelines may amend rules governing the Commission’s assessment of State aid granted
to renewable energy producers under Article 107, it is however apparent that the present solar energy ISDS
claims concern measures which pre-date the new Guidelines. The suggestion that such measures were
required by EU law has therefore been given short shrift in the available decisions to date.

In Charanne v Spain, the tribunal acknowledged that the European Commission had indeed initiated “a
process of preliminary review of state aid, which has extended to the compensation regime for renewable
energy”’, but pointed out that “this initiative has not led to any decision so far,” so the challenged measures
could hardly be characterised as pursuant to such a decision — as was the case with Hungary’s PPAs.23! In
the RREEF decision on jurisdiction, the tribunal noted that the fact that the European Commission had
“criticized the measures adopted by the Kingdom of Spain suggests that these were not taken at the
direction of the European Commission nor were they required by EU law”.2%

However, as the EU continues to develop such policy approaches in the future, the potential for future
clashes with the ECT is clear indeed.
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III. IMPLICATIONS OF INCOMPATIBILITY WITH EU LAW

In the foregoing discussion, a number of potential incompatibilities between the ECT and EU law have
been outlined. To conclude, we briefly outline examine what practical consequences of these
incompatibilities arise.

As noted, it is widely acknowledged that international arbitral tribunals are bound to perceive the
supremacy of EU law differently to both member states courts and the CJEU.?*3 Such tribunals may
approach issues of EU law prudently and avoid open conflict, as many have to date. They are not however
guaranteed to do so, nor is it clear that they are obliged to. Whether or not such an outcome is desirable,
the position adopted by the Adhmea/ Enreko tribunal is unquestionably correct: the mere fact of substantive
incompatibility between a BIT and EU law is not a reason for the tribunal itself to deny any 'wider rights'
accorded to claimants under the BIT, as it is not for an arbitral tribunal to 'cancel rights created by a valid
treaty'.?3*

It similarly cannot be expected of tribunals constituted to settle intra-EU disputes arising on the basis of
the ECT (or a BIT) to decline jurisdiction on the basis of any of the above arguments regarding parallel
administration of justice, and arguably less so in the case of the ECT, which the EU itself proposed,
drafted, joined and of which it remains a member. Such was recently argued by the tribunal in RREEF »
Spain: the tribunal asserted that the ECT is its “constitution”, that it is not within the tribunal’s jurisdiction
to alter what the Parties to the ECT themselves agreed,?® and — with reference to Article 16 ECT —
concluded that while it is obliged to seek a harmonious interpretation, if it is unable to do so the ECT must
prevail over EU law.2% Divergences from the (more or less) harmonious approach adopted in Electrabe””
are already beginning to emerge.

The Commission’s practice of raising objections over intra-EU disputes in amicus briefs therefore begins to
appear rather futile. Relying on individual tribunals to navigate these tensions cannot be regarded as a
satisfactory approach in the long-term.

It is also worth noting that the insistence on the supremacy of EU law in relation to intra-EU disputes is
not necessarily conducive to a more satisfactory solution regarding some of the inconsistencies outlined
above. For example, even if a tribunal accepted that EU law necessitates that the ECT be interpreted as to
include an “implicit disconnection clause” — as argued by Spain in RREEF - this would do nothing to
prevent ECT claims being brought by intra-EU investors who are able to claim extra-EU nationality by
virtue of subsidiaries in the territory of an extra-EU party to the ECT.?3 In the intra-EU cases pending,
two claimants also identify Japan and Switzerland as “home states” on which to base their protection under
the ECT. The survival of claims on this basis suggests that the exclusion of intra-EU disputes under the
ECT could result - at best — in an arbitrary advantage to those multinational enterprises capable of claiming
multiple (intra- and extra-EU) nationalities.

A. Duty of Sincere Cooperation

i) Article 4(3) TEU

233 Jan Kleinheisterkamp, 'Investment Protection and EU Law', p 108.

234 Achmea B.V. v. The Slovak Republic, UNCITRAL, PCA Case No. 2008-13 (formerly Eureko B.V. v. The Slovak Republic)
Award on Jurisdiction, Arbitrability and Suspension of 26 Oct 2010 para 266-7. See also Jan Kleinheisterkamp, 'Investment
Protection and EU Law: The Intra- and Extra-EU Dimension of the Energy Charter Treaty', p 97.

235 RREEF Infrastructure (G.P.) Limited and RREEF Pan-European Infrastructure Two Lux S.a r.l. v. Kingdom of Spain.
ICSID Case No. ARB/13/30. Decision on Jurisdiction of 6 June 2016, para 74.

236 Ibid, paras 75-77: According to the tribunal, the ECT must prevail “over any other norm (apart from those of ius
cogens...)”.

237 In Electrabel, the Tribunal found no general obligation under international law compelling a harmonious interpretation of

the ECT and EU law; rather the ECT’s “historical genesis” within European Union creates a “special” situation which obliges a
harmonious interpretation of the ECT with EU law. See Electrabel S.A. v. Republic of Hungary ICSID Case No. ARB/07/19. Decision
on Jurisdiction, Applicable Law and Liability, 30 November 2012, para 4.130.

238 Andrés Delgado Casteleiro for instance names CSP Equity Investment S.a.r.l. (with a pending case against Spain) in this
regard. See ‘Disconnecting from the Energy Charter Treaty: Disconnection clauses and normative conflicts between European Union
law and the Energy Charter in Treaty’ forthcoming in The EU and investment arbitration under the Energy Charter Treaty, edited by A
Dimopoulos, Cambridge University Press. p 20. Available here:
https://www.academia.edu/32822278/Disconnecting_from_the_FEnergy_Charter_Treaty_Disconnection_clauses_and_normative_c
onflicts_between_European_Union_law_and_the_Energy_Charter_Treaty p Andrés Delgado Casteleiro — names CSP Equity
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Article 4(3) TEU sets out the principle of sincere cooperation among Member States of the EU, providing
that the “Union and the Member States shall, in full mutual respect, assist each other in carrying out tasks
which flow from the Treaties’. Member States are obliged to take ‘any appropriate measure, general or
particular, to ensure fulfilment of the obligations arising out of the Treaties or resulting from the acts of
the institutions of the Union” and to “facilitate the achievement of the Union's tasks and refrain from any
measure which could jeopardise the attainment of the Union's objectives”.

As Advocate General Maduro stated in relation to this principle in his Opinion in Cases C-205/06 and C-
249/06, it is “not permissible for a Member State to frustrate any form of Community action."? It is not
entirely clear what would amount to a “concerted strategy”, and whether the Commission’s position with
regard to the ECT is at present consistent enough to constitute such a strategy.*? As discussed in Part I,
the Commission has intervened as an amicus curiae in numerous ECT cases, but the content and even the
frequency of those submissions is not public (see Annex 1). In references to Commission arguments made
by individual tribunals, it is clear that the Commission has encouraged tribunals to avoid conflict through
harmonious interpretation. More recently has the Commission explicitly characterised the intra-EU
application of Article 26 ECT as incompatible with EU law.>#!

Article 4(3) TEU may therefore become relevant in respect of ensuring coordination between the
institutions and Member States with regard to future renegotiation or withdrawal from the ECT.

In respect of current practice, the issues raised above in Part II.A highlight significant practical limitations
for Member States in the fulfilment of this duty of sincere cooperation. The Micula proceedings in the US
may finally demonstrate that once consent to ISDS in an agreement has been given, there is little Member
States can do to frustrate the enforcement of an Award, even one in breach of EU law.

AG Wathelet recently asserted, obiter dictum, that “in reality, even if the seat of the arbitration is fixed in a
third country or recognition and enforcement of the award are requested in a third country, the investor
could not avoid requesting recognition and enforcement of the arbitral award before the courts of the
respondent Member State.”?*? This may provide an opportunity for the Member States to fulfil their
obligation by either refusing to enforce or making a preliminary reference to the CJEU. However,
Wathelet’s conclusion rather conflates the Member States’ duty to ensure the effectiveness of the EU
judicial system, with actually ensuring that effectiveness. Therefore the capacity of Member States to ensure
that the effectiveness of the EU’s judicial system is not undermined — and therefore their capacity to fulfil
the duty of sincere cooperation — zs hindered by the ECT.

#) Article 351 TFEU

Article 351 TFEU is understood as an expression of the general duty of loyal cooperation. 43 It preserves
the status of "rights and obligations atising from agreements concluded before 1 January 1958 or, for
acceding States, before the date of their accession, between one or more Member States on the one hand,
and one or more third countries on the othet". So only anferior agreements are covered by Article 351 —
agreements concluded by Member States before they joined the EU.

It further requires that "to the extent that such agreements are not compatible with the Treaties, the
Member State or States concerned shall take all appropriate steps to eliminate the incompatibilities
established." This may require the Member State to denounce the agreement.?** Failure to take approptiate
steps could result in EU infringement proceedings.

239 Opinion of Advocate General Maduro in Cases C-205/06, Commiission v Aunstria, ECLIEU:C:2008:391; C-249/06,
Compmiission v Sweden, ECLL:EU:C:2008:405.
240 See on Sweden’s divergence from a common EU strategy that was had not yet been formally adopted (in respect of the

Aarhus Convention Committee), Case C-246/07, Commission v Sweden (PFOS), EU:C:2010:23, para. 6 with reference to Opinion 1/03
ECLLEU:C:2006:81, para 119, and Case C 459/03, Commission v Ireland, ECLI:EU:C:2006:345, para 174.

241 Blusun S.A., Jean-Pierre 1 ecorcier and Michael Stein v Italian Republic. ICSID Case No. ARB/14/3. Award of 27 December
2016, para. 288

242 Opinion of Advocate General Wathelet, Case C~284/16, Slowakische Republik v Achmea, ECLIEU:C:2017:699, footnote
200.

243

Opinion of Advocate General Maduro in Cases C-205/06, Commission v Austria, ECLIEU:C:2008:391; C-249/06, Commiission
v Sweden, ECLI:EU:C:2008:405, para 17.
244 See Case C-264/09, Commission v Slovakia, ECLI:EU:C:2011:580, para 37 et seq; Case C-62/98 Commission v Portugal
ECLLEU:C:1999:509.
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Just such infringement proceedings were brought against Austria, Sweden and Finland in 2009 in relation
to the capital transfer provisions of their extra-EU BITs. The CJEU found the three member states liable
for failing to eliminate these incompatibilities and therefore to fulfil their obligations under Article
351(2).2% As noted in the discussion above, the ECT’s capital transfer provisions?¢ also potentially conflict
with Articles 64(2), 66 and 75 TFEU. The CJEU regards this obligation to extend to eliminating even
hypothetical incompatibilities contained in BITs.247

However, the application to the ECT presents a very complex case. This is partly due to the varying entry
dates to membership of the EU, and the fact that the EU it itself a party to the ECT. It is unclear precisely
how (or if) Article 351 should apply to the ECT at all, although the Electrabe/ Tribunal certainly attempted
to apply it in its reasoning.?+8

Prior application in other contexts further complicates this question. Firstly the CJEU has ruled that Article
351 preserves rights or obligations only in respect of third countries, and not in their intra-EU
application.?* A Member State could not rely on the first paragraph of Article 351 to derive any rights with
the respect to the intra-EU dimension of the ECT, but only to bonour obligations owed to third countries.2>
Consistent with this, the Commission does not refer to Article 351 in its public announcement concerning
pilot infringement proceedings initiated in June 2015 against five Member States — Sweden, Austria, the
Netherlands, Romania and Slovakia — over the failure to terminate their z#ra-EU BITs.25!

Secondly, the CJEU has also established that the Article 351(1) ‘does not have the effect of conferring
upon individuals... rights which the national courts of the Member States must uphold’, nor does it
‘adversely affect the rights which individuals may derive from such an agreement.’”?>? This limitation is due
to the fact that the Article does not refer to individuals’ rights, but only those of States.?>® Therefore what
survives under Article 351(1) should be only the ECT’s provisions containing obligations to be honoured
with respect to non-EU Stafes (i.e. trade-related provisions or state-state dispute settlement). However, the
obligation to eliminate incompatibilities (in the Article’s second patragraph) is seemingly not limited in the
same way: the provisions in the extra-EU BIT infringement cases against Austria, Sweden and Finland
clearly afford 7ights to individuals (investors).

One might therefore conclude that for the thirteen Member States for whom the ECT is an anterior
agreement, Article 351 may impose an obligation to eliminate incompatibilities arising from the ECT.
However this would result in a rather arbitrary outcome, due to the fact that all Member States (now
excluding Italy?>%) and the EU itself are contracting parties to the ECT. Of the 60 known intra-EU ECT
cases to date, 43 have been brought against states that were already EU members as of their ratification of
the ECT (Spain, Italy, Germany); 38 of these are still pending. In these cases, there is no consequence from
Article 351, since for the original Member States the ECT agreement is not anterior but posterior their EU
membership. Similarly — as noted above — the distinction between the ECT’s extra- and intra-EU

245 Cases C-205/006, Commission v Austria, ECLI:EU:C:2009:118; C-249 /006, Commission v Sweden, ECLI:EU:C:2009:119; C-
118/07, Commission v Finland, ECLI:EU:C:2009:715.

246 ECT Articles 14 and 24(3).

247 Cases C-205/06, Commission v Austria, ECLIEU:C:2009:118; C-249/006, Commission v Sweden, ECLI:EU:C:2009:119.

248 As noted above the existence of substantive inconsistency may be determinative for the lawful application of the ECT’s

Article 16, but not necessarily of compatibility with EU law. Article 16 makes clear that where the ECT conflicts with another Treaty
concerning the same subject matter the provisions which are “more favourable” shall apply. Substantive inconsistency is therefore
more of a concern for the ECT’s arbitral tribunals than for the European judicial system. The (probably erroneous) interpretation of
Article 351 TFEU by the Electrabel tribunal, leads to the conclusion that “between EU Member States, EU law prevails i case of
inconsistency with another earlier treaty”; furthermore “if any inconsistency existed between the ECT and EU law, the ECT would apply
in relations between EU Members and Non-EU Members, but that EU law would prevail over the ECT in relations between EU
Members themselves”. (Electrabel v. Hungary ICSID Case No. ARB/07/19. Decision on Jutisdiction, paras 4.178-4.187 - emphasis

added)

249 Case 10/61, Commission v Italy, ECLLI:EU:C:1962:2.

250 Case C-158/91 Levy (1993) ECR 1-4287.

251 With regard to the intra-EU aspect of the ECT, the inapplicability of 351(2) would be consistent with the Commission’s

position that — in any case — there is no incompatibility since all Member States have agreed inter se that the ECT’s ISDS procedure
does not have any intra-EU application.

252 Case 812/79, Attorney General v Burgoa, ECLI:EU:C:1980:231, pata 10 (emphasis added).

253 As noted in the Opinion of AG Jaaskinen in Commission v Slovakia, albeit in a case concerning an extra-EU (Swiss-Slovak)
BIT: ‘Article 307(1) EC does not have the effect of conferring upon individuals who rely upon a pre-accession agreement rights
which the national courts of the Member States must uphold and it does not adversely affect the rights which individuals may derive
from such an agreement either.” Case C-264/09 Commission v Slovakia, Opinion of AG Jiiskinen of 15 March 2011,
ECLI:EU:C:2011:150, paras 75-7. In the decision of the CJEU, the Court ultimately abstained from addressing the ECT specifically
and focused on Slovakia’s international obligations under the Swiss-Slovak BIT. Those were deemed to survive the obligations
contained in Directive 2003/54/EC on liberalisation of the electricity market, by virtue of Article 351 TFEU.

254 Noteworthy is that Italy — for whom the ECT is not anterior and therefore not covered by Article 351 — is the only
Member State to have taken any action.
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dimensions is also somewhat arbitrary in the context of ISDS claims, given the fluidity of some investors’
ECh 2
ome” states.

B. Withdrawal or Renegotiation

Kleinheisterkamp proposes that “a declaration of incompatibility by the CJEU in a preliminary ruling in
the Eureko [now Achmea) procedure would facilitate things for the Commission as the pressure would be
on the member states also to address the intra-EU element of the ECT”.2%> With the ruling of the CJEU
pending, it may clearly have a significant strategic impact on the future of this issue; if the CJEU finds the
ISDS mechanism of the intra-EU BIT compatible, the “Commission would have to recur to infringement
procedures against member states that do not wish to touch the ECT”. To not act would — for
Kleinheisterkamp — “hardly be acceptable... in terms of consistency”, while the Commission proceeds
with demands for member states to address incompatibilities with their extra-EU BITs and to terminate
their intra-EU BITs.2% However, Kleinheisterkamp also regards it is as “unlikely” that the CJEU would
find the ECT specifically inapplicable in its intra-EU dimension, “let alone because the ECT is the only
investment treaty which from the beginning bound states that were originally members of the European
Community (now Union) and because it was actually proposed and designed by the European Commission
itself”.257

Whatever the outcome of the .Achmea ruling, possible actions are somewhat limited. As is common to ITAs,
any withdrawal from the ECT by individual contracting parties is in effect limited by the so-called “sunset”
clause, and is not immediately effective. In respect of investments covered by the ECT which were made
prior to the date of a contracting Party’s effective withdrawal, the ECT’s investment protection provisions
will apply for a further 20 years.

To date the only Member State to have taken this step is Italy, which withdrew from the ECT effective
from 1 January 2016. The sunset clause means that any investments in Italy by investors of other EU
member states — as well as Italian investments in other member states — which were made as of 1 January
2016, are to remain covered by the relevant ECT provisions until 1 January 2036 (Article 47(3) ECT). In
public, the EU Commission has remained ambivalent about Italy’s decision — neither discouraging nor
endorsing the step.

As regards other intra-EU BITs, some Member States have developed strategies to circumvent sunset
clauses — by bilateral termination of the agreements by mutual consent and with immediate effect on
investment protection provisions. A two-step procedure has already been successfully deployed by
Member States in this respect.?’® In April 2016, Austria, Finland, France, Germany and the Netherlands
presented a proposal (“non-paper”) to the EU Council’s Trade Policy Committee with a compromise
solution for resolving the issue of intra-EU BITs, by gradually phasing them out.?® Instead of the intra-EU
BITs, the respective Member States propose a single, multilateral investment agreement between all 28 EU
Member States. Such an agreement could of course be extended to cover disputes over investments in the
energy sector if the ECT should be terminated.

The multilateral nature of the ECT including the fact that non-EU members are contracting parties means
that such bilateral strategies cannot be easily adapted to the case of the ECT. Hypothetically, if all Member
States withdrew from the ECT, and only the EU remains party to the ECT, EU investors would in relation
to another EU State not qualify as an investor of ‘another Contracting party’ in the terms of Article 26
ECT, which would end intra-EU ISDS on the basis of the ECT.

However, following Opinion 2/15, the EU does not have the exclusive competence over ISDS in its extra-
EU dimension. Any agreement including ISDS will have to be a mixed agreement. That means that the
Member States will have to remain parties to the ECT in order to preserve the EU’s capability to conclude
the ISDS part of the ECT in relation to non-EU Member States. While withdrawal of Member States ez
masse might in theory then end the application of Article 26 ECT between the Member States, from an EU

255 Jan Kleinheisterkamp, 'Investment Protection and EU Law', p 104.

256 Ibid. p 106.

257 Ibid. p 108.

258 As reported in the Investment Arbitration Reporter, several Member States have agreed to terminate their intra EU BIT's

as well as the sunset clause, Luke Eric Peterson ‘Czech Republic terminates investment treaties in such a way as to cast doubt on
residual legal protection for existing investments’, 1 February 2011.

259 Available at https://www.bmwfw.gv.at/ Aussenwirtschaft/investitionspolitik/Documents /Intra-
UY%20Investment%20Treaties.pdf [Accessed on 15/11/2017].
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law perspective a renegotiation of the ECT seems unavoidable if one wishes at the same time to maintain
the effects of Article 26 ECT in relation to non-EU Member States. Such a renegotiation would then need
to specify that EU investors will be excluded from invoking Article 26 against any other EU-Member State.

It is however widely acknowledged that such a renegotiation of ECT is likely to prove politically arduous.
The non-paper on the gradual phase-out of intra-EU BITSs referred to above illustrates that even in its
intra-EU dimension ISDS receives considerable support by the Member States. Negotiating the required
level of consent within the EU is likely to prove challenging.?® As noted, at least with regards to EU
Member States, one can argue that these states are under an obligation to support renegotiations aiming for
eliminating incompatibilities with EU law following Article 4(3) TEU.?0! However, as Article 16 ECT
would appear to effectively prohibit any inter se agreement, renegotiation will necessarily have to be with
the consent of a4/ ECT contracting parties, not just Member States. There is no immediately apparent
benefit for other contracting parties of the ECT to support its renegotiation on these terms.

Failure to renegotiate leaves the ECT in a state inconsistent with the EU’s current trade and investment
strategy. Furthermore, the Commission is attempting to spearhead reforms to both the procedural and
substantive aspects of investment protection in its international agreements. The only such agreement
(provisionally) in force is CETA — which, as a result of the CJEU ruling on the EU-Singapore FTA, does
not include the coming into force of its investment provisions. Nevertheless CETA’s Investment
Protection Chapter contains provisions on the right to regulate, limitations to the scope of “fair and
equitable treatment” and the definition of “indirect expropriation”, and a permanent court system.
Although the efficacy of these reforms to actually contribute to the rebalancing of the ISDS system
remains to be tested in practice, on paper they represent a significant development from the vague
language contained in the ECT — very much a product of its time.

The outcome of being stuck with the ECT is that — as this reform process develops — the ECT and the
cases brought under it will remain increasingly out of step with any new standards and approaches to
investment law that the EU aspires to adopt and promote. Such incoherence in standards cannot be
meaningfully addressed by focusing on the intra-EU dimension of the ECT in isolation.

260 Jan Kleinheisterkamp, 'Investment Protection and EU Law', p 107.
261 Kleinheisterkamp, “The Next 10 Year ECT Investment Arbitration”, p. 17.
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CONCLUSION

The pending decision of the CJEU in the Achmea case may shed light on many of the unanswered
questions related to the compatibility with EU law of the ECT’s arbitration clause. In the meantime, we
submit that there are plenty of grounds to question this compatibility.

In the foregoing analysis we point in particular to how the ECT’s arbitration mechanism threatens to
undermine the effectiveness of the EU’s judicial system in relation to the TFEU Articles 344, 267 and 18.
Despite emphasis on the issue of substantive (in)compatibilities between EU law and the ECT’s standards
of investment protection, such questions need not be determinative of whether the EU’s judicial order is
undermined. Ultimately, the ECT’s arbitration clause creates a parallel administration of justice sufficient
for finding an incompatibility with EU law.

The ECT presents a uniquely complex case, but the issues raised are in many respects not unique to the
ECT. Analysis of ISDS provisions in other IIAs may lead to similar conclusions. Nor is the ECT’s
application only problematic in its intra-EU dimension — although it is only this aspect that the
Commission has sought to challenge.

The lessons to be learned from this may prove costly. The recent explosion in intra-EU cases brought
under the ECT should finally provide the impetus to initiate actions to remedy incompatibilities, but any
action may take decades to be effective, unless efforts towards renegotiation with all ECT parties are begun
immediately. In the meantime, the ECT will become increasingly out of step with newer ITAs. As a result,
the EU’s approach to its trade and investment agreements risks being undermined by incoherence and
inconsistency — a character inherent in the approach adopted by the Commission even its current
piecemeal negotiation strategy.

These risks have however been long identified. Since at least 2009, the Commission has highlighted that
the threat to the EU’s judicial order posed by the ECT (and intra-EU BITs) might force it to refer to the
CJEU the question of the compatibility of recognition and enforcement provisions contained in Article 54
of the ICSID Convention. In his recent Opinion, AG Wathelet points to a central contradiction in the
Commission’s position: such concerns were not sufficient to “prevent the EU institutions from choosing
the ICSID as the arbitral institution in Article 9.16 of the EU-Singapore Free Trade Agreement”,202 which
was concluded in 2013. New Commission proposals for a Multilateral Investment Court might appear to
be encouraging in respect of producing a consistent and permanent institution beyond the fragmented
universe of ISDS, but the historical role of the EU in designing and developing such innovations is best
illustrated by the case of the ECT.

Now claimed by the Commission to be “unlawful” in its intra-EU application, this “brainchild of the EU”
has resulted in a situation of profound legal uncertainty, huge economic risk and political stalemate.

262 Opinion of Advocate General Wathelet, Case C-284/16, Slowakische Republik v Achmea, ECLI:EU:C:2017:699, footnote
199.
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Annex 1. European Commission’s participation as amicus curiae in ECT cases

The Commission has neither made public its amicus curiae submissions to ISDS tribunals, nor even
released information on when such submissions have been made. However the following can be deduced
with regard to intra-EU ECT cases. A full list of all known cases is included in Annex 2.

On the basis of known and reported submissions, the following tribunals accepted the Commission as an
amicus curiae:

= AES Summit v. Hungary (1)
= Blusun v. Italy.

= Charanne v. Spain

= Electrabel v. Hungary

= [solux v. Spain

The tribunals in the following cases are known to have rejected the Commission as an amicus curiae:

= Eidser Infrastructure v. Spain
= RREEF Infrastructure v. Spain

The tribunals in the following cases are reported to have rejected the Commission as an amicus curiae:

= [.C.W. Eurgpe Investments Limited v. Czech Republic

= Photovoltaic Knopf Betriebs-GmbH v. Czech Republic

= oltaic Network GmBH v. Czech Republic

= WA Investments-Enropa Nova Limited v. Cech Republic

The Commission is understood to have applied as amicus curiae, but it is unknown whether permission
was granted, in the following cases:

= Apntaris Solar v. Czech Republic

= Electricite de France (EDF) v. Hungary

= InfraRed Environmental Infrastructure GP Ltd. v. Kingdom of Spain
® Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain

= Natland Inv. Grp. NV v. Cgech Republic

» NextEra Energy Global Holdings B.V. v. Kingdom of Spain

® RENERGY S.a .l v. Kingdom of Spain

= VVattenfall v. Germany (11)
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Annex 2. Intra-EU disputes invoking the Energy Charter Treaty?s?

Table 1. Respondent State in intra-EU disputes

Respondent Pending Closed Cases
State Cases Decided Decided Settled
+investor +State

Bulgaria

Croatia

Czech Republic
Germany
Hungary

Ttaly

Poland

3
2
6
2
4
9
1
1

Table 2. Home State of investor in intra-EU disputes

Home State of Pending Closed Cases
investor Cases Decided Decided Settled
“+investor +State

Austria
Belgium
Cyprus

Czech Republic
Denmark

France
Germany
Hungary
Ireland
Luxembourg
Malta
Netherlands

—_

[EN

—
BUE RS E N NG ) NG N N R E SR SR RS E SR TN I NS )

263 Based on data from UNCTAD?’s Investment Policy Hub: http://investmentpolicyhub.unctad.org [Accessed 14 Nov
2017]
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List of Intra-EU ECT Cases
Pending (50):

Initiated 2017 (2):

e Portigon AG v. Kingdom of Spain (ICSID Case No. ARB/17/15)
Home State of investor: Germany

e Rockhopper Exploration Plc, Rockhopper Italia S.p.A. and Rockhopper Mediterranean Ltd v.
Italian Republic ICSID Case No. ARB/17/14)
Home State of investor: UK

Initiated 2016 (9):

e Amlyn Holding B.V. v. Republic of Croatia ICSID Case No. ARB/16/28)
Home State of investor: Netherlands

e Aharon Naftali Biram, Gilatz Spain SL, Redmill Holdings Ltd and Sun-Flower Olmeda GmbH v.
Kingdom of Spain (ICSID Case No. ARB/16/17)
Home State of investor: Germany, United Kingdom

e CEZ, as. v. Republic of Bulgaria (ICSID Case No. ARB/16/24)
Home State of investor: Cgech Republic

e Infracapital F1 S.a r.l. and Infracapital Solar B.V. v. Kingdom of Spain (ICSID Case No.
ARB/16/18)
Home State of investor: Luxembourg, Netherlands

e CIC Renewable Energies Italy GmbH, Enernovum Asset 1 GmbH & Co. KG, Enernovum
GmbH & Co. KG and others v. Italian Republic (ICSID Case No. ARB/16/39)
Home State of investor: Germany, United Kingdon, Luxembourg

e  Cordoba Beheer B.V., Cross Retail S.L., Sevilla Beheer B.V., Spanish project companies v.
Kingdom of Spain (ICSID Case No. ARB/16/27)
Homse State of investor: Netherlands

e ENGIE International Holdings BV, ENGIE SA and GDF International SAS v. Hungary (ICSID
Case No. ARB/16/14)
Home State of investor: France, Netherlands
Amount claimed: 642 million EUR

e  ESPF Beteiligungs GmbH, ESPF Nr. 2 Austria Beteiligungs GmbH, and InfraClass Energie 5
GmbH & Co. KG v. Italian Republic (ICSID Case No. ARB/16/5)
Home State of investor: Austria, Germany

e Furus Energy Holdings Corporation and Eurus Energy Europe B.V. v. Kingdom of Spain
(ICSID Case No. ARB/16/4)
Home State of investor: |apan, Netherlands

Initiated 2015 (21):

e 9REN Holding S.a.r.l v. Kingdom of Spain (ICSID Case No. ARB/15/15)
Home State of investor: Luxentbonrg

e Alten Renewable Energy Developments BV v. Kingdom of Spain (2015, Stockholm Chamber of
Commerce)
Home State of investor: Netherlands

e  BayWa r.c. Renewable Energy GmbH and BayWa r.e. Asset Holding GmbH v. Kingdom of
Spain (ICSID Case No. ARB/15/16)
Home State of investor: Germany

e  Belenergia S.A. v. Italian Republic ICSID Case No. ARB/15/40)
Home State of investor: Luxenbonrg

e Cavalum SGPS, S.A. v. Kingdom of Spain (ICSID Case No. ARB/15/34)
Homse State of investor: Portugal

e CEF Energia BV v. Italian Republic (2015, Stockholm Chamber of Commerce)
Home State of investor: Netherlands

e Cube Infrastructure Fund SICAV and others v. Kingdom of Spain (ICSID Case No.
ARB/15/20)
Home State of investor: France, Luxembourg

e E.ON SE, E.ON Finanzanlagen GmbH and E.ON Iberia Holding GmbH v. Kingdom of Spain
(ICSID Case No. ARB/15/35)
Home State of investor: Germany
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e  ENERGO-PRO as. v. Republic of Bulgaria (ICSID Case No. ARB/15/19)
Home State of investor: Czech Republic

e  Hskosol S.p.A. in liquidazione v. Italian Republic (ICSID Case No. ARB/15/50)
Home State of investor: Belgium

e  Greentech Energy Systems and Novenergia v. Italy (2015, Stockholm Chamber of Commerce)
Homse State of investor: Denmarfk, Luxenbourg

e  Hydro Energy 1 S.a r.l. and Hydroxana Sweden AB v. Kingdom of Spain (ICSID Case No.
ARB/15/42)
Home State of investor: Luxembonrg, Sweden

e Frank Schumm, Joachim Kruck, Jirgen Reiss and others v. Kingdom of Spain (ICSID Case No.
ARB/15/23)
Home State of investor: Germany

e KS Invest GmbH and TLS Invest GmbH v. Kingdom of Spain (ICSID Case No. ARB/15/25)
Home State of investor: Germany

e Landesbank Baden-Wirttemberg, HSH Nordbank AG, Landesbank Hessen-Thiiringen
Girozentrale and Norddeutsche Landesbank-Girozentrale v. Kingdom of Spain (ICSID Case No.
ARB/15/45)
Home State of investor: Germany

e OperaFund Eco-Invest SICAV PLC and Schwab Holding AG v. Kingdom of Spain ICSID Case
No. ARB/15/36)
Home State of investor: Malta, Switzerland

e  Silver Ridge Power BV v. Italian Republic (ICSID Case No. ARB/15/37)
Home State of investor: Netherlands

e  SolEs Badajoz GmbH v. Kingdom of Spain (ICSID Case No. ARB/15/38)
Home State of investor: Germany

e  Stadtwerke Miinchen GmbH and others v. Kingdom of Spain (ICSID Case No. ARB/15/1)
Home State of investor: Germany

e STEAG v. Spain STEAG GmbH v. Kingdom of Spain (ICSID Case No. ARB/15/4)
Home State of investor: Germany

e Watkins Holdings S.a r.1. and others v. Kingdom of Spain (ICSID Case No. ARB/15/44)
Home State of investor: Luxembourg, Netherlands

Initiated 2014 (5):

e InfraRed Environmental Infrastructure GP Limited and others v. Kingdom of Spain (ICSID Case
No. ARB/14/12)
Home State of investor: UK

e  Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain (ICSID Case No. ARB/14/1)
Home State of investor: Netherlands

e NextEra Energy Global Holdings B.V. and NextEra Energy Spain Holdings B.V. v. Kingdom of
Spain (ICSID Case No. ARB/14/11)
Home State of investor: Netherlands
Amonnt claimed: 342 million USD

e RENERGY S.r.l v. Kingdom of Spain (ICSID Case No. ARB/14/18)
Home State of investor: Luxenbourg
Amonnt claimed: 600 million EUR

e RWE Innogy GmbH and RWE Innogy Aersa S.A.U. v. Kingdom of Spain (ICSID Case No.
ARB/14/34)
Home State of investor: Germany
Amount claimed: 82 million EUR

Initiated 2013 (11):
e Antaris Solar GmbH and Dr. Michael Géde v. The Czech Republic (2013, UNCITRAL)

Home State of investor: Germany
Amount claimed: 70 million EUR

e Antin Infrastructure Services Luxembourg S.a.r.l. and Antin Energia Termosolar B.V. v.
Kingdom of Spain (ICSID Case No. ARB/13/31)
Home State of investor: Luxembonrg, Netherlands

e  CSP Equity Investment v. Spain (2013, SCC / PCA)
Home State of investor: Luxembourg
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Amount claimed: 60 million EUR

e WA Investments-Europa Nova Limited v. The Czech Republic (2013, UNCITRAL)
Home State of investor: Cyprus

e EVN AG v. Republic of Bulgaria (ICSID Case No. ARB/13/17)
Home State of investor: Austria

e [.C.W. Europe Investments Limited v. The Czech Republic (2013, UNCITRAL)
Home State of investor: UK

e  MOL Hungarian Oil and Gas Company Plc v. Republic of Croatia (ICSID Case No.
ARB/13/32)
Home State of investor: Hungary

e Natland Investment Group NV, Natland Group Limited, G.I.H.G. Limited, and Radiance
Energy Holding S.A.R.L. v. The Czech Republic (2013, UNCITRAL)
Home State of investor: Cyprus, Luxentbourg, Netherlands

e Photovoltaik Knopf Betriebs-GmbH v. The Czech Republic (2013, UNCITRAL)
Home State of investor: Germany

e  RREEF Infrastructure (G.P.) Limited and RREEF Pan-European Infrastructure Two Lux S.a r.l.
v. Kingdom of Spain (ICSID Case No. ARB/13/30)
Home State of investor: UK, Luxembourg
(Decision on Jurisdiction dated 6 June 2016)

e Voltaic Network GmbH v. The Czech Republic (2013, UNCITRAL)
Home State of investor: Germany

Initiated 2012 (1):

e  Vattenfall AB and others v. Federal Republic of Germany (II) (ICSID Case No. ARB/12/12)
Home State of investor: Sweden
Amount claimed: 4.7 billion EUR

Initiated 2011 (1):

e The PV Investors v. Spain (2011, UNCITRAL)
Home State of investor: Denmark, Germany, Ireland, Luxembourg, Netherlands, UK

Closed (10):

Decided in favour of investor (2):

e  Eiser Infrastructure Limited and Energfa Solar Luxembourg S.a r.1. v. Kingdom of Spain (ICSID
Case No. ARB/13/36) - Award dated 4 May 2017
Home State of investor: Luxenbonrg, United Kingdom
Amount awarded: 128 million EUR

e  Electricite de France (EDF) International S.A. v. Republic of Hungary (2009, UNCITRAL, PCA)
- Award dated 3 December 2014
Home State of investor: France
Amount awarded: 107 million EUR

Decided in favour of State (6):

e Blusun S.A,, Jean-Pierre Lecorcier and Michael Stein v. Italian Republic (ICSID Case No.
ARB/14/3) - Award dated 27 December 2016
Home State of investor: Belginm, France, Germany
Amount claimed: 187.80 million EUR

e Isolux Infrastructure Netherlands B.V. v. Kingdom of Spain (SCC Case No. 2013/153) - Award
dated 21 January 2016
Home State of investor: Netherlands

e Charanne B.V. and Construction Investments S.a.r.l. v. Spain (SCC Case No. 062/2012) -Final
Award dated 21 January 2016
Home State of investor: Luxembourg, Netherlands
Amount claimed: 17 million EUR

e Mercuria Energy Group Limited v. Republic of Poland (2008, SCC)- Final Award dated
December 2011
Home State of investor: Cyprus
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Amount claimed: 400 million USD

AES Summit Generation Limited and AES-Tisza Eromi Kft. v. Republic of Hungary (IT) (ICSID
Case No. ARB/07/22) - Award dated 23 September 2010

Home State of investor: UK

Amount claimed: 230 million USD

Electrabel S.A. v. The Republic of Hungary (ICSID Case No. ARB/07/19)

Award dated 25 November 2015

Home State of investor: Belginm

Amount claimed: 147 billion HUF (679.70 million USD)

Settled (2):

Slovak Gas v. Slovakia Slovak Gas Holding BV, GDF International SAS and E.ON Ruhrgas
International GmbH v. Slovak Republic ICSID Case No. ARB/12/7) - Settlement deed dated 14
December 2012

Home State of investor: France, Germany, Netherlands

Vattenfall AB, Vattenfall Europe AG, Vattenfall Europe Generation AG v. Federal Republic of
Germany (I) (ICSID Case No. ARB/09/6)

Award embodying the parties' settlement agreement dated 11 March 2011

Home State of investor: Sweden

Amount claimed: 1.4 billion EUR
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